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Location & Time  

 
Council Chamber 

Wilmington City Hall 
1165 S. Water Street 
6:00 p.m. 05/17/16 

 

City of Wilmington 
Finance, Administration & Land Acquisition Committee 

Tuesday, May 17, 2016 at 6:00 p.m. 
 

 
Finance, Administration 

& Land Acquisition 
Committee Members 

 
Frank Studer, Co-Chair 

Fran Tutor, Co-Chair  

John Persic, Jr. 

Kevin Kirwin 

Larry Hall  

Kirby Hall  

Joe Van Duyne 

Steve Evans  

 

Agenda 
 

1. Call to Order  
 

2. Approval of the April 19, 2016 Meeting Minutes 
 

3. Review Accounting Reports as Presented by City Accountant  
 

4. New Business  
 

a. Review/Approve First Amendment to Annexation with the City of 
Wilmington, Joliet Arsenal Development Authority and Prologis  

 
b. Review/Approve Union Pacific Railroad Company Pipeline 

Crossing Agreement 
 
c. Review Project Highpoint Economic Development Incentive 

Agreement  
 
d. Update – Proposed Water Rates 
 
e. Review of FY 2017 Budget      

 
5. Adjournment 

 



Committee:  Finance, Administration and Land Acquisition 
 
 Date:   Tuesday April 19, 2016       
  
Time:   6:00 p.m. 
 
Members 
Present: Aldermen L. Hall, Kirwin, K. Hall, Evans, Tutor, Persic, VanDuyne 

and Studer  
 
Non-Members 
Present: Mayor Orr, City Clerk Judy Radosevich, City Administrator Tony 

Graff, City Accountant Kim Doglio, City Engineer Zemaitis, City 
Attorney Urban, Mike Morley, Waste Management and Adam Tyler, 
Vice President – Dispositions,  ProLogis. 

 
Alderman Studer called the Finance, Administration and Land Acquisition Committee 
Meeting to order at 6:00 pm 
   
Approve of the March 16, 2016 Meeting Minutes 
 
Alderman L. Hall  made a motion and Alderman Tutor  seconded to approve the March 
16, 2016  committee meeting minutes as written and have them placed on file, motion 
passed. 
 
Review Accounting Report as Presented by the City Accountant  
 
Kim Doglio the City Accountant reviewed the Check Register and the Collector’s Report 
and noted that there is nothing unusual. The State is current with taxes and the Gen’l 
Ledger still has 2 weeks left in this Fiscal Year. 
 
New Business: 
 

a. Review/ Approve the Waste Management Proposal for Garbage, Refuse, 
Recycling and Yard Waste Collection Services with the City of 
Wilmington (Contract beginning May 1, 2016 and ending April 30, 2021) 

 
Alderman K. Hall made a motion and Alderman L. Hall seconded to send to full Council 
for final approval, motion passed 
 

b. Update – Openlands S. Island Park Property and Cell Tower Payment 
Request 
 

Administrator Graff will be meeting with the Director of Openlands to go over the options 
on how to exit the agreement with Openlands that will be agreeable to both sides. 
 



c. Discussion on the First Amendment to the JADA/Prologis Annexation 
Agreement and Request to Publish for a Public Hearing on 5/17/2016 
 

After a lengthy discussion the Committee came to a consensus to move forward with a 
Public Hearing for May 17, 2016 to amend the Annexation Agreement  
 

d. Review & Approve the Service Agreement for On-Call Water and 
Wastewater Engineering Support as provided by Strand Associates, Inc. 

 
Alderman Tutor made a motion and Alderman K. Hall seconded to send to full council 
for final approval, motion passed 
 
  
The April 19, 2016 Finance, Administration & Land Acquisition Meeting adjourned  
at 6:56 p.m.  
 
Respectfully Submitted, 
 
Judith Radosevich 
City Clerk 
 



FIRST AMENDMENT TO ANNEXATION AGREEMENT 
 
 
 This First Amendment to Annexation Agreement (the “Amendment”) is entered 
into as of the Amendment Effective Date (defined below) by and among THE CITY OF 
WILMINGTON, an Illinois municipal corporation (the “City”), PROLOGIS, A Maryland 
real estate investment trust (“ProLogis”), and THE JOLIET ARSENAL DEVELOPMENT 
AUTHORITY, an Illinois municipal corporation (“JADA”). 
 

R E C I T A L S 
 

A. City, ProLogis and JADA entered into the City of Wilmington Illinois 
Annexation Agreement ProLogis Park Arsenal dated March 20, 2007 and recorded in the 
Office of the Will County, Illinois Recorder of Deeds on May 29, 2007 as Document No. R 
2007081620 with respect to certain property located in Wilmington, Illinois that is more 
fully described in the Annexation Agreement (the “Industrial Park”). 

B. City, ProLogis, and JADA wish to amend the Annexation Agreement as 
more fully set forth in this Amendment.    

AGREEMENT 

 NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and other good and 
valuable consideration the receipt of which is acknowledged, City, ProLogis, and JADA 
agree the original Annexation Agreement be amended to read as follows: 

 
 
 
 
 
 
 
 
 
 

City of Wilmington, Illinois Annexation Agreement 
ProLogis Park Arsenal 

 
 

By and Among 
The City of Wilmington, Illinois 

The Joliet Arsenal Development Authority, 
and 

ProLogis 
 
 
 
 

Dated as of - 
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EXHIBITS 
 

Exhibit A The Subject Property (i.e., the portion of the JADA 
real estate being annexed for the first time) 

 
Exhibit B Adjacent Property 

 
Exhibit C Industrial Park (i.e., the Subject Property and the Adjacent Property) 

Exhibit D Plat of Annexation 

Exhibit E I-4 Zoning District Regulations 
 

Exhibit F Preliminary Site Plan 
 

Show permissible building areas 
Show location of Will County Highway Department 
Show location of proposed Water Tower (§§22, 34) 
Show western portion of South Arsenal Road Improvements 
(§7(B)) in relation to newly constructed bridge 
Show eastern portion of South Arsenal Road Improvements 
(§7(B)) in relation to newly constructed bridge 
Show access points (§7(D)) 
Show area north of South Arsenal Road to be dedicated 
for roadway purposes (§8) 
Show area north of South Arsenal Road to be dedicated 
for utility easements (§8) 
Include a Landscape Plan? [per §10] 

 
Exhibit G Modifications to City Ordinances 

 
Exhibit H  South Arsenal Road Improvement Specifications ([Description of work 

and typical section plan and specifications (§7B); including the "South 
Arsenal Road Typical Section - Route 53N Chicago Road" dated 12-1-06 
prepared by Geotech, Inc.] 

Exhibit I City of Wilmington/JADA/ProLogis Tax Abatement Agreement 

Exhibit I-1 City of Wilmington/JADA/ProLogis/School  District Tax 
Abatement Agreement 

 
Exhibit J Potential "Initial Take-Down Area" (§ 15) 

 
Exhibit K Sample Architecture 
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CITY OF WILMINGTON, ILLINOIS 
ANNEXATION  AGREEMENT 

 
JOLIET ARSENAL DEVELOPMENT AUTHORITY 

PROLOGIS PARK ARSENAL 
 

THIS F IR ST  AM E N D ED  ANNEXATION AGREEMENT (hereinafter referred to 

as the "Agreement") is made and entered into this _ day of -----·' 2016, by and 

among the CITY OF WILMINGTON, an Illinois municipal corporation, Will County, 

Illinois (hereinafter referred to as "the City"), by and through the Mayor and City Council of the 

City (hereinafter collectively referred to as the "corporate authorities") on the one hand, 

and the JOLIET ARSENAL DEVELOPMENT AUTHORITY, an Illinois municipal 

corporation (hereinafter referred to as "JADA"), and PROLOGIS, a Maryland real estate 

investment trust ("ProLogis"). 

W I T N E S S: 
 

WHEREAS, JADA is the record owner of approximately 689.26 acres of real property 

located in Will County, Illinois legally described in Exhibit A, attached hereto and made part 

hereof (the "Subject Property"), which property is contiguous to the City and not within the 

corporate limits of any municipality; and 

WHEREAS, JADA is the fee owner of record of approximately 86.872 acres of real 

property located in the City located to the south of the Subject Property legally described in 

Exhibit B, attached hereto and made part hereof (the "Adjacent Property"); and 

WHEREAS, the Adjacent Property has previously been annexed to the City pursuant to 

that certain Annexation Agreement dated October 11, 2005, between City and JADA authorized 

pursuant to City Ordinance No. 05 10 11 01 approving said Annexation Agreement (the 

"Adjacent   Property   Annexation   Agreement"),   Ordinance   No.   05-10-11-02   annexing   the 
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Adjacent Property into the City and City Ordinance No. 05-10-11-03, rezoning the Adjacent 

Property to the I-1 Zoning District under the City Zoning Ordinance; and 

WHEREAS, ProLogis is the contract purchaser of the Subject Property and the Adjacent 

Property from JADA, and intends to acquire title to all or portions of the Subject Property and 

the Adjacent Property from JADA by means of either one real estate closing or by means of 

multiple real estate closings as to designated portions of the Subject Property and the Adjacent 

Property to develop the Subject Property and the Adjacent Property as the "ProLogis Park 

Arsenal'', for industrial, commercial, business and public uses more fully described herein, said 

properties being collectively described on Exhibit C attached hereto and made part hereof (the 

Subject Property and Adjacent Property combined, comprising together approximately 776.13 

acres, are sometimes hereinafter referred to collectively as the "Industrial Park"); and 

WHEREAS, by means of this Agreement JADA, ProLogis and the City intend: (a) to 

set forth the terms and conditions on which the Subject Property is annexed to the City; (b) to 

replace the Adjacent Property Annexation Agreement in its entirety with this Annexation 

Agreement as a complete amendment and restatement of said prior Adjacent Property 

Annexation Agreement; and (c) as a result, set forth the terms and conditions in which the 

Industrial Park is annexed to the City; and 

WHEREAS, the City is a municipal corporation organized and existing under the laws of 

the State of Illinois exercising the powers granted to it by Article VII, Section 7 of the 

Constitution of the State of Illinois and by the statutes and laws of the State of Illinois; and 

WHEREAS, the parties have agreed that the Industrial Park shall be annexed and zoned 

so as to permit the development and operation of industrial, commercial and other business and 

public uses as hereinafter more particularly set forth; and 
- 2 - 
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WHEREAS, there has been filed with the City Clerk of the City a petition for annexation 

signed by all of the owners of record of the Subject Property, there being no electors residing 

thereon; and 

WHEREAS, the contemplated annexation of the Subject Property is depicted on the plat 

attached hereto as Exhibit "D" and incorporated by reference (hereinafter, the "Plat of 

Annexation"); and 

WHEREAS, ProLogis, with JADA's consent has  requested that the  City proceed  to 

adopt zoning text amendments establishing a new I-4 Large Scale Industrial  Development 

District classification and has also filed one or more petitions in proper form with the corporate 

authorities of the City requesting that the Industrial Park be classified as I-4 (Large Scale 

Industrial Development  District) under the City's Zoning Ordinance, that preliminary site plan 

approval be given and that variations from the City Code (Chapter 159, entitled "Flood Hazard 

Areas") be granted for the Industrial Park; and 

WHEREAS, JADA and ProLogis desire the annexation of the Subject Property and the 

development of the Industrial Park pursuant to the terms and conditions hereinafter set forth; and 

WHEREAS,  the Planning and Zoning Commission  of the City, being the commission 

duly designated by the corporate authorities of the City for such purpose has, on January 4, 2007, 

held public hearings on the petition(s) for the proposed text amendments to the City Zoning 

Ordinance establishing an I-4 zoning district classification, the proposed I-4 zoning district 

classification for the Industrial Park and the preliminary site plan approval for the Industrial 

Park; and 

WHEREAS, due notice of said public hearings with respect to the proposed zoning text 
 

amendment, the proposed rezoning and the preliminary site plan approval for the Industrial Park 
- 3 - 
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was given and published in the manner required by law, and said public hearings were held in all 

respects in a manner conforming to law; and 

WHEREAS, the Planning and Zoning Commission of the City has heretofore made its 

report and recommendations, including its findings of fact, to the corporate authorities of the 

City recommending approval of the proposed I-4 zoning text amendment, the I-4 zoning district 

classification for the Industrial Park and the preliminary site plan approval for the Industrial 

Park; and 

WHEREAS, the corporate authorities of the City have duly considered the report and 

recommendations of the Planning and Zoning Commission as heretofore stated; and 

WHEREAS, the corporate authorities of the City have, on March 20, 2007 held a public 

hearing on this Annexation Agreement, and upon the replacement of the Adjacent Property 

Annexation Agreement in its entirety with this Annexation Agreement as a complete amendment 

and restatement of the Adjacent Property Annexation Agreement and due notice of said public 

hearing was given and published in the manner required by law and said public hearings were 

held in all respects in a manner conforming to law; and 

WHEREAS, all other required public hearings in connection with the terms and 

conditions of this Annexation Agreement have been held in accordance with the ordinances of 

the City and the statutes of the State of Illinois; and 

WHEREAS, all other matters, in addition to those specifically referred to above, which 

are included in this Annexation Agreement, have been considered by the parties hereto, and the 

development of the Industrial Park for the uses as permitted under the Zoning Ordinance of the 

City, as amended  pursuant  to the terms of this Agreement,  will  inure to the benefit  and 

improvement of the City and its residents, will promote the sound planning and development of 
- 4 - 
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the City, will assist the City in realizing the goals of its Comprehensive Plan and will otherwise 

enhance and promote the general welfare of the people of the City and the entire region; and 

WHEREAS, the Subject Property is not within the borders of any library district, nor 

does the City provide fire protection services; and 

WHEREAS, notices of the proposed annexation have been duly and timely given to the 

Florence Township Supervisor and Board of Trustees and the Florence Township Commissioner 

of Highways in the manner required by law; and 

WHEREAS, in reliance upon the execution of this Agreement by the City, and the 

performance by the City of the undertakings hereinafter set forth to be performed by it, there 

have been submitted the aforesaid petition for annexation, and the City, JADA and ProLogis are 

willing to undertake the obligations as hereinafter set forth and have or will have materially 

changed their positions in reliance upon this said Agreement and the undertakings contained 

therein; and 

WHEREAS, it is the desire of the parties hereto that the development of the Industrial 

Park proceed subject to the terms and conditions hereinafter contained; and 

WHEREAS, the Corporate Authorities of the City, after due and careful consideration, 

have concluded that the annexation and development of the Industrial Park, upon the terms and 

conditions hereinafter set forth, would further the growth of the City and serve the best interests 

of the citizens of the City; and, 

WHEREAS, by a favorable vote of at least two-thirds (two-thirds) of the Corporate 

Authorities of the City then holding office, an ordinance has been adopted authorizing the 

execution of this Annexation Agreement; and 

WHEREAS, d u e  n o t i c e  o f  t h i s  p r o p o s e d  F i r s t  A m e n d e d  

A n n e x a t i o n  A g r e e m e n t  h a s  b e e n  p r o v i d e d  a s  r e q u i r e d  b y  l a w ,  

a n d ,  
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WHEREAS, after a duly conducted public hearing thereon and by a favorable vote 

of at least two-thirds (two-thirds) of the Corporate Authorities of the City then holding 

office, an ordinance has been adopted authorizing the execution of this First Amended 

Annexation Agreement; and 

 
- 5 - 
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NOW, THEREFORE, for and in consideration of the mutual promises, covenants and 

agreements herein contained, the parties hereto agree as follows: 

GENERAL PROVISIONS 
 

Section 1. Incorporation  of Recitals and Exhibits. 
 

The preceding "Whereas" clauses and all Exhibits referred to therein and in the body of 

this Agreement are hereby made a part of this Agreement and incorporated herein as if fully set 

forth. 

Section 2. Applicable Law. 
 

This Agreement is made pursuant to and in accordance with the provisions of Section 11- 
 

15.l-1 et seq. of the Illinois Municipal Code, as amended (65 ILCS 5/11-15-1.1 et seq.) and 

pursuant to and in accordance with the other authority of the City which it exercises pursuant to 

the Constitution and laws of the State of Illinois, including but not limited to, Article 7 Section 

10 of the Illinois Constitution and the Intergovernmental Cooperation Act (5 ILCS 22011 et seq.) 

All terms and conditions of this Agreement, and all acts of the City pursuant to this Agreement 

are entered into and performed pursuant to the statutes in such cases made and provided. 

Section 3. Agreement - Compliance  and Validity. 
 

JADA and ProLogis have filed with the City Clerk of the City a proper petition for the 

annexation of the Subject Property to the City pursuant to and in accordance with the provisions 

of Section 7-1-8 of the Illinois Municipal Code, as amended, 65 ILCS 5/7-1-8, conditioned upon 

the execution of this Agreement. 

Section 4. Property Subject to this Agreement. 

The property to be annexed pursuant to this Agreement consists of approximately 689.26 

acres of land, more or less, situated in unincorporated Florence Township, Will County, Illinois, 

- 6- 
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contiguous to the corporate limits of the City and is known and described in Exhibit A to this 

Agreement as the "Subject Property." In addition, this Agreement replaces the Adjacent 

Property Annexation Agreement in its entirety as a complete amendment and restatement of the 

same, said Adjacent Property comprised of approximately 86.872 acres being described in 

Exhibit B attached hereto and made part hereof. As a result, this Annexation Agreement sets 

forth the terms and conditions for the Subject Property and Adjacent Property combined, as 

described in Exhibit C attached hereto and collectively referred to as the "Industrial Park". 

DEVELOPMENT  PROVISIONS 
 

Section 5. Enactment of Annexation  Ordinance. 
 

The City, immediately prior to its execution and delivery to JADA and ProLogis of this 

Annexation Agreement, shall adopt an ordinance authorizing the City's execution and delivery 

of this Agreement and the City's termination of the Adjacent Property Annexation Agreement. 

Section 6. Enactment of Zoning and Other Ordinances. 
 

At the next available City Council meeting following either (i) the closing of the 

conveyance of Phase I as depicted on Exhibit F attached hereto and made part hereof from JADA 

to ProLogis, or (ii) ProLogis' issuance of a notice to the City that ProLogis has waived all 

conditions precedent to ProLogis' obligation to close on Phase I with JADA (but for title, survey 

and escrow requirements), the City shall adopt proper ordinances: 

(A) Annexing the Subject Property into the City (the "Annexation Ordinance"); 
 

(B) Adopting the "I-4 Large Scale Industrial Planned Development  District" 

regulations attached hereto as Exhibit E and made part hereof (the  "I-4 Zoning District 

Regulations"); 

 

- 7 - 
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(C) Rezoning the Industrial Park to the I-4 Large Scale Industrial Development 

District under the City's Zoning Ordinance; and 

(D) Approving the preliminary site plan for the entire Industrial Park pursuant to the 

preliminary site plan provisions of the I-4 Zoning District Regulations, which preliminary site 

plan shall be in the form attached hereto as Group Exhibit F and made part hereof (the 

"Preliminary  Site Plan"). 

(E) Authorizing the City's execution and delivery of the Recapture Agreement 

between the City and ProLogis as described below in Section 31, and attached hereto as Exhibit 

S and made part hereof (the "Recapture Agreement"). 

(F) Approving the variation from the City Code (Chapter 159, entitled "Flood Hazard 

Areas") as set forth on Exhibit G, attached hereto and made part hereof. 

The City agrees that in the event ProLogis, JADA, or any other Owner of the Industrial 

Park requests to amend either the Preliminary Site Plan or any subsequent Final Site Plan 

approval pursuant to the I-4 Zoning District Regulations or seeks either a "Minor Change" or 

"Major Change" to the Preliminary Site Plan or any Final Site Plan, the City's review of such a 

request shall not be unreasonably withheld or unduly delayed 

Any use now or hereafter allowed as a permitted use under the I-4 Zoning District 

Regulations shall be permitted in the Industrial Park without necessity of further hearings or 

zoning relief except as provided in the I-4 Zoning District Regulations. In the event of a conflict 

between the I-4 Zoning District Regulations and this Agreement, the terms of this Agreement 

shall govern. 

The Preliminary  Site Plan  and Final  Site Plan procedures  set forth in the I-4 Zoning 
 

District  Regulations  shall,  as  to  the  Industrial  Park,  replace  in  their  entirety  the  site  plan 
- 8 - 
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approval, appearance review approval, and landscaping approval process and requirements set 

forth in Sections 150.19 and elsewhere in the City's zoning ordinance (including without 

limitation the planned unit development provisions contained in the City's zoning ordinance). 

The City shall approve any proposed architectural elevations for development within the 

Industrial Park that is materially consistent with the "Sample Architecture" attached hereto as 

Exhibit K and made a part hereof. At an Owner's election, the yards facing South Arsenal Road 

will be treated as the front yard of a given lot or parcel. 

The Annexation Ordinance for the Subject Property shall be filed with the Clerk of Will 

County and recorded at ProLogis' expense with the Will County Recorder's Office along with a 

Plat of Annexation prepared by ProLogis in compliance with State law. Such filing and 

recordation shall take place no more than thirty (30) days after enactment of the Annexation 

Ordinance. The City shall send all notices required by law to be sent in connection with the 

enactment of the Annexation Ordinance, and shall furnish copies thereof to ProLogis and to 

JADA. 

Section 7. Roads, Streets and Right-of-Way Improvements 
 

 
- 9- 
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(1)  

(A) Additional Requirements. All Secondary Roads shall provide a sixty (60) foot 

right of way and a forty (40) foot wide street as measured from face of curb to face of curb. All 

Secondary Roads shall feature underground storm sewers, curbs, and gutters, and may  in 

addition contain telecommunications,  electricity, natural  gas, storm sewer, water facilities and 

other utilities within  the right of way and not under the road  surface (except as necessary to 
- 10 - 
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intersect road surfaces). Sidewalks shall not be required either on Secondary Roads or on South 

Arsenal Road. Street lighting shall be required only at the intersections of Secondary Roads with 

South Arsenal Road. 

Pavement materials and specifications for Secondary Roads shall otherwise be in 

accordance with Section 152.77 of the City subdivision ordinance. Either bituminous concrete 

or concrete may be utilized for Secondary Roads. 

Upon request, but not sooner than the installation of the final wearing or surface lift, the 

City shall accept the dedication of Secondary Roads upon the completion of said improvements 

as provided in this Section and applicable City ordinances. The installation of the final wearing 

surface or lift (in the case of asphalt surfaces) shall be deferred for a minimum period of twelve 

(12) months after installation of the base and binder course. Owner constructing such Secondary 

Road shall warrant the quality of the construction of public streets per Section 152.93(B) of the 

City subdivision ordinance, and shall provide a letter of credit for a two (2) year period after 

acceptance securing said warranty to the City. 

During construction, reasonable efforts shall be utilized by the responsible Owner to keep 

all Secondary Roads located within the Industrial Park as well as adjoining public streets clear 

from dust, mud and debris generated by construction or other activity in the Industrial Park. 

(B) Miscellaneous  Road  Issues.   After consultation with the City, shall 

designate construction entrances  for  construction  activity  and  traffic.  The  design   and 

construction standards for the network of Secondary Roads within the Industrial Park shall be in 

accordance with the final engineering plans as approved by the City pursuant to the standards 

set forth in the subdivision ordinance of the City, as modified by this Agreement.   Auto 

parking 

areas and non-fire lane auto parking area aisles shall have an aisle cross section of twenty-four 
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(24) feet in width. All other roadways and aisles in truck and trailer storage areas shall have an 

aisle cross section of twenty-four (24) feet in width; however, fire lanes shall be eighteen (18) 

feet in width. The Owners, on their behalf and on behalf of the property owners' associations, 

shall execute an agreement giving the City the authority to enforce the Illinois Motor Vehicle 

Code and local traffic and parking regulations on any private streets. Subject to reasonable 

approval by the City, may initially name all Secondary Roads located wholly within the 

Industrial Park. 

(C) Road Phasing. The City acknowledges and agrees that the construction of the 

Industrial Park and the Secondary Roads will proceed in phases on an "as needed" basis, and that 

the completion of all the Secondary Roads shall not be a prerequisite to the City's issuance 

of permits for grading, earth work, site balancing, infrastructure installation, foundations, 

building construction or similar permits for the Industrial Park and for its use and occupancy. 

(D) JADA  Improvement  of  South  Arsenal  Road.  JADA  hereby undertakes   

and agrees, at JADA's sole cost (but inclusive of any grant funds as JADA may obtain for  

such purposes from third party governmental entities and from ProLogis), to reconstruct and  

widen South Arsenal Road eastward of the intersection of Prairie View Road and South Arsenal  

Road to the intersection  of South Arsenal Road  and Old Chicago Road, in accordance  

with the "Typical South Arsenal Road Cross-Section - Prairie View Road to Chicago Road" 

prepared by K-Plus and dated 12/1/06 being attached hereto as Exhibit H (herein called the 

"South Arsenal Road Improvements"). 

At JADA's sole cost, detailed engineering plans and specifications for the South Arsenal 
 

Road Improvements, consistent with the typical section plan and specifications included in 
- 12 - 
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Exhibit H, have been and will continue to be prepared and submitted to the City for its review 

and reasonable approval. The respective engineers for the City and JADA shall reasonably 

cooperate to review and revise said detailed engineering plans and specifications in conjunction 

with ProLogis, and thereafter agree upon final engineering plans and specifications for the South 

Arsenal Road Improvements (hereinafter called "Final Plans"). 

JADA shall (i) complete the west segment of the South Arsenal Road Improvements (i.e., 

the segment west of the newly constructed bridge on South Arsenal Road at the location shown 

on Exhibit F to the intersection of South Arsenal Road and Prairie View Road (the "West 

Segment of South Arsenal Road")) on or before October 31, 2007, and (ii) complete the east 

segment of the South Arsenal Road Improvements (i.e., the segment east of the newly 

constructed bridge on South Arsenal Road at the location shown on Exhibit F to Old Chicago 

Road (the "East Segment of South Arsenal Road) on or before October 31, 2008, in both cases 

subject to force majeure, as defined below. Until the South Arsenal Road Improvements are 

completed, (a) JADA shall reimburse the City for the reasonable out of pocket costs incurred by 

the City to repair the existing South Arsenal Road, and (b) the City, ProLogis and JADA shall 

work cooperatively to arrange for adequate alternate means of construction ingress and egress to 

the Industrial Park based upon the assumption that portions of South Arsenal Road will be 

completely shut down during its reconstruction. 

Upon completion of functional segments of the reconstructed South Arsenal Road, and 

following normal engineering plan review and testing by the City and the delivery of as-built 

plans and specifications and a bill of sale, the City agrees to accept the dedication of such 

completed portions of South Arsenal Road which conform to the approved plans and this 

Agreement  and thereafter maintain  the same and maintain  said dedicated portions.   As  a 
- 13 - 
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condition of acceptance, JADA shall post a maintenance letter of credit (or bond, if required by 

the Illinois Department of Transportation) for a two (2) year period in lieu of a letter of credit or 

other security requirements in City ordinances. 

JADA's completion of South Arsenal Road Improvements shall not be a prerequisite to 

the City's issuance of permits for grading, earthwork, site balancing, infrastructure installation, 

foundation, building construction, or similar permits for the Industrial Park and for its use and 

occupancy; provided, however, that substantial completion of that portion of South Arsenal Road 

fronting a particular building shall be a prerequisite to the City's issuance of occupancy permits 

for such building. For the purpose of the preceding sentence, "substantial completion" shall 

mean completion of the binder course layer and specifically excluding completion of the surface 

course layer, finish grading and landscaping. 

Within thirty (30) days of the annexation of the Subject Property, JADA shall post a letter 

of credit in a form approved by the City Attorney and in conformance with this Agreement in an 

amount determined by the City Engineer to guarantee construction of South Arsenal Road. 

JADA acknowledges that pursuant to the terms of the Adjacent Property Annexation 

Agreement that South Arsenal Road was to have been completed by October, 2007. JADA 

further acknowledges that such completion dates have not and will not be met. JADA shall 

indemnify and hold the City harmless from and against claim, cause of action, action, lawsuit, or 

any other matter brought against the City, its officers, agents or employees whether in equity, 

contract, tort or any other theory as a result of JADA not completing South Arsenal Road as 

provided in the Adjacent Property Annexation Agreement, including, but not limited to amounts 

of judgments, costs, expenses, reasonable attorney's fees and any other cost or expense. 
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In order to provide access to property commonly known as the Local 150 Training 

Facility on or before July 30, 2007, ProLogis shall construct an overlay of that portion of South 

Arsenal Road from Old Chicago Road to the west side of the entrance of the Local 150 Training 

Facility. The overlay shall conform to the specifications attached hereto as Exhibit S (the 

"Overlay Specifications"). Within thirty (30) days of the annexation of the Subject Property, 

ProLogis shall post a letter of credit in a form approved by the City Attorney on an amount 

approved by the City Engineer to guarantee completion of the overlay according to terms of this 

Agreement. 

In order to provide temporary access to the aforesaid Local 150 Training Facility for a 

period not to exceed thirty (30) continuous days during calendar year 2007 for the purpose of 

providing Local 150 with the ability to move heavy equipment from Prairie View Road to the 

Local 150 Training Facility, JADA shall obtain a temporary right of ingress from Will County 

and its landfill operator, Waste Management, over a portion of the real estate owned by Will 

County and managed by Waste Management for said purpose. 

JADA's obligations pursuant to this Section 7(E) are personal to JADA and are not the 

obligations of either ProLogis or other Owners who will be successors in title to all or any part of 

the Industrial Park. 

Illinois  Route  53  Improvements 
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certain traffic study prepared by K-Plus dated 
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approved by the Illinois Department of 
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the design of Route 53 Traffic Infrastructure 
Improvements and request for a construction permit 
to be filed with IDOT by such time that three 
million (3 million) square feet of building floor area 
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certificates of occupancy shall have been issued for 
the same (the "Three Million Square Foot 
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construct the Route 53 Traffic Infrastructure¶
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(E) The City and JADA will cooperate with efforts to obtain 3rd Party Highway Grants to 

fund Route 53 Traffic Infrastructure Improvements Access. The City will allow up to three (3) 

vehicular access points from Prairie View Road into the Industrial Park, in addition to any 

access to County roads provided by Will County. Subject to City Engineer approval, the City 

will allow up to eight (8) full intersection access points (i.e., eight (8) sets of ingress lanes and 

egress lanes) from South Arsenal Road into the Industrial Park (in addition to 

the existing intersection of South Arsenal Road and Prairie View Road).  Each full intersection 
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centerline  access point  must be at least three-hundred  fifty (350)  feet apart unless  otherwise 

mutually agreed between the City and ProLogis. 

(F) Old Chicago Road. On or before the issuance of building permits for the second 

phase of the three phases of the Industrial Park shown on Exhibit F, ProLogis shall complete the 

improvements to Old Chicago Bank as set forth on Exhibit P attached hereto (the "Old Chicago 

Road Improvements") within thirty (30) days of the annexation of the Subject Property ProLogis 

shall post a letter of credit acceptable to the City to guarantee construction of the Old Chicago 

Road Improvements. The City shall execute any documents, including permits and applications 

reasonably necessary to obtain Will County approvals to construct the Old Chicago Road 

Improvements. The contractor constructing the Old Chicago Road Improvements shall  be 

required to carry commercially reasonable public liability insurance  consistent with Exhibit 0, 

attached, naming the City as a primary non-contributing additional insured, and the  civil 

engmeer (if any) designing Old Chicago Road Improvements shall be required to carry 

commercially reasonable errors and omissions insurance. Subcontractors working  on the Old 

Chicago Road work shall name the City as a primary, non-contributing additional insured on 

their public liability policies. Nothing contained herein shall be deemed to waive the  tort 

immunity available at law to the City. ProLogis shall use best efforts to cause the civil engineer 

designing the Old Chicago Road Improvements, if any, to certify its plans to the City. 

Section 8. South Arsenal Road Easement Dedications. 

JADA and the Owners shall, by plat of dedication or other means or method of 

conveyance, dedicate to the City all necessary rights of way required for widening the South 

Arsenal Road and for the purpose of providing non-exclusive utility easements. JADA 

represents that no such rights of way are required from third parties. 
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Section 9. Developments in Phases. 
 

The parties recognize and agree that the nature and scale of the Industrial Park preclude a 

commitment by Ownersto develop on any fixed and determined schedule. Accordingly, the 

Industrial Park may re-develop over an extended period of time, and any limitations under the 

City's municipal code (including without limitation the City's zoning and subdivision 

ordinances) which may require either the initiation or the completion of construction under the 

Preliminary Site Plan within a certain time frame or either the initiation or completion of 

construction as a condition to the continued effectiveness of other City approvals shall not be 

applicable. The City acknowledges that may apply for and obtain permits in phases for grading, 

earth work, site balancing, infrastructure installation, foundation, and similar purposes which in 

some instances will, and in other instances will not, pertain to the imminent construction of a 

particular building. 

Section 10. Landscaping/Screening. 
 

The landscaping program and required screening for the Industrial Park shall comply 

with the I-4 Zoning District Regulations and the Landscape Plan included as part  of the 

Preliminary Site Plan. The landscaping shall be installed in phases as weather permits in 

conjunction with the buildings on each approved final site plan. 

Section 11. Shared Truck Courts. 
 

Impervious surfaces (including parking, shared truck courts and trailer storage areas) 

shall be allowed in the front, side, and rear yards of said yards required per the I-4 Zoning 

District Regulations. An Owner may incorporate cross-access and reciprocal use easements 

across lot lines for shared truck courts, shared driveways and utilities in either the applicable 

plats of subdivision or by separately recorded instruments. 
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Section 12. Tax Abatement Provisions. 
 

Simultaneously with the City's adoption of the ordinances described above in Section 6, 

the City shall adopt proper, valid and binding ordinances (A) authorizing the real estate tax 

abatements described in the City of Wilmington/JADA/ProLogis tax abatement agreement 

attached hereto as Exhibit I and made part hereof (the "City Tax Abatement Agreement") and 

(B) authorizing the City to enter the City of Wilmington/JADA/ProLogis/City of Wilmington 

Community Unit School District 209U tax abatement agreement attached hereto as Exhibit I-1 

attached hereto and made part hereof (the "School District Tax Abatement Agreement"), which 

set forth the terms and conditions for tax abatements for the Industrial Park. 

The City agrees to cooperate with efforts among JADA, ProLogis, and the local school 

district to arrive at a mutually agreeable real estate abatement agreement in the form attached as 

Exhibit I-2. 

Section 13. Foreign Trade Zone. 
 

The City agrees to cooperate with efforts among JADA, ProLogis, the County of Will 

and other governmental entities to obtain Foreign Trade Zone designation for the Industrial Park. 

Section 14. Compliance with Comprehensive Plan. 
 

The City acknowledges that the Preliminary Site Plan approved in this Agreement is 

consistent with, and in furtherance of, the City's Comprehensive Plan. 

Section 15. Approval  of Preliminary  and Final Subdivision Plats. 
 

An Owner may apply for subdivision plat approval from time to time, provided that the 

City shall honor the exemptions from platting requirements set forth in the Illinois Plat Act. For 

example, in the event JADA's initial conveyance of a portion of the Industrial Park is the 

"Potential Initial Take-Down Area" shown on Exhibit J, attached hereto and made part hereof: 
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(A) The conveyance would be exempt under the Illinois Plat Act, and would not 

require either preliminary or final subdivision approval by the City of Wilmington; 

(B) Neither preliminary nor final subdivision plat approval would be a prerequisite to 

obtaining grading, earth work, site balancing, infrastructure installation, foundation, building or 

occupancy permits or similar permits with respect to the Potential Initial Take-Down Area or its 

occupancy and use. 

(C) Whether or not an exemption is available under the Illinois Plat Act, in addition to 

the site plan review provisions of the 1-4 Rezoning Regulation, the Owner shall comply with all 

the technical review (including review of topographical information, detention and storm water 

management plans) (whether temporary or permanent,  at ProLogis' election), and utility plans, 

public improvements, and dedication requirements of the Subdivision Ordinance as modified by 

this Agreement. 

(D) Whether or not conveyance of a parcel is exempt from the platting requirements 

under the terms of the Illinois Plat Act, grading, earth work, site balancing, infrastructure 

installation, foundation and building permits or similar permits shall nonetheless be issued by the 

City and building construction may commence before the approval of either a preliminary or 

final subdivision plat, provided the City has (i) specifically only as to the building permit, the 

City has issued Final Site Plan approval pursuant to said 1-4 Zoning District Regulations; (ii) 

reviewed and approved engineering essential for the work in question pursuant to applicable City 

ordinances; and (iii) reviewed and approved all other submittals necessary for the type of permit 

being requested pursuant to applicable City ordinances; (iv) there is reasonably adequate access 

(i.e., with a compacted gravel surface) to the building site for emergency vehicles; and (v) post 

any letters of credit .  Final certificates of occupancy will not be issued in those instances where 
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the conveyance of the parcel in question is not exempt from the platting requirements of the 

Illinois Plat Act until such time that a final subdivision plat has been approved by the City. The 

City acknowledges and agrees that, in interpreting whether or not an exemption from the platting 

requirements set forth in the Illinois Plat Act exists, no new streets or easements of access shall 

be deemed to exist in connection with a proposed sale or conveyance of a portion of the 

Industrial Park, notwithstanding the creation of cross-easements between the portion being sold 

or leased and the portion being retained by a seller or lessor, provided that the land area to be 

sold or conveyed, prior to such sale or lease, previously was contiguous to a public road and will 

remain so after such sale or lease. If subdivision approval is requested  by  an  Owner,  the 

Planning and Zoning Commission shall complete its review and act upon all preliminary and 

final plats of subdivision within thirty (30) days after submittal of a complete set of documents 

which shall comply with this Agreement and all applicable ordinances and laws. The City shall 

convene a special meeting, at ProLogis' cost, if necessary and requested by ProLogis. The City 

acknowledges and agrees that an Owner may pursue simultaneous preliminary and final 

subdivision approval. Preliminary plats and final plats of subdivision shall be acted on by the 

City Council within thirty (30) days after action thereon by the Planning and Zoning 

Commission. Nothing herein shall be construed to require Planning and Zoning Commission or 

City Council approval of any plat or plan which does not meet the requirements of this 

Agreement, and all applicable City ordinances except as waived or modified pursuant to this 

Agreement. Preliminary plats or final plats of subdivision may be submitted in any size or at any 

time, and may be submitted for all, or any portion of the Industrial Park at an Owner's option, 

provided all certifications and information required by statute or ordinance are included thereon. 
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Notwithstanding any contrary provision of the Subdivision Ordinance or other Codes and 

Ordinances of the City, preliminary plat approval for any portion of the Industrial Park shall not 

expire for seven (7) years from the date of such approval. 

Nothing herein shall require an Owner to subdivide any portion of the Industrial Park as a 

condition to development, construction, use or occupancy unless there is a conveyance of a fee 

interest in land causing a land subdivision and the subdivision is not exempt from platting 

requirements under the terms of the Illinois Plat Act, provided that this shall not eliminate 

compliance with the technical review, public improvement and dedication requirements of the 

Subdivision Ordinance. 

Section 16. Soil Substitution. 
 

An Owner shall have the right to  employ generally accepted construction procedures, 

including but not limited to, soil substitution, caissons, trench footings or other measures, to 

insure buildability of any portion of the Industrial Park, approved in a written report by a 

certified soil engineer and subject to the reasonable approval of the City. 

Section 17. Survival of Zoning Provisions. 
 

The zoning map amendment, Preliminary Site Plan approval and Final Site Plan 

approvals granted pursuant to the I-4  Zoning District Regulations as well as the ordinance 

modifications described in Exhibit G, shall not terminate upon the expiration of this Agreement, 

but shall continue in effect unless thereafter amended in accordance with law. 

Section 18. Compliance with Applicable  Ordinances;  Conflicts. 
 

(A) Except as specifically provided in this Agreement, the Owners shall comply with 

all  ordinances  and  regulations  whether  in  effect  now  or  hereafter  amended  which  are  not 

inconsistent with the Preliminary Site Plan or the provisions of this Agreement. 
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(B) No ordinance or regulation shall be applicable to the Industrial Park which shall 

have the effect of defeating the zoning or other entitlement granted pursuant to this Agreement, 

or which shall impair any obligation of the City or rights of an Owner under this Agreement, the 

I-4 Zoning District Regulations, and the approved Preliminary Site Plan and Final Site Plans. 

(C) Owners may operate within the Industrial Park at all hours. Notwithstanding any 

other provision of City ordinances regulating or restricting hours of construction activity, 

contractors may conduct activity within the Industrial Park at all hours, except  within  five 

hundred (500) feet of any residential building where the City may impose reasonable restrictions. 

(D) In the event of any conflict between the provisions of this Agreement and the 

exhibits hereto, and the ordinances, codes, regulations and resolutions of the City, the provisions 

of this Agreement and the exhibits hereto shall control. 

(E) All City building codes, fire codes, subdivision ordinances and codes, and civil 

engineering requirements in City ordinances and regulations shall remain in effect as they 

currently exist (or as herein modified, waived or varied) insofar as they pertain to the Industrial 

Park for the first three (3) years of this Agreement, except if a revision is mandated and required 

by State, County, or Federal law, in which case Owner must comply to the extent of such 

required revisions subject to an Owner's right to object to, contest, or challenge such revisions. 

The City's Zoning Ordinance (including the I-4 Zoning District Regulations attached hereto as 

Exhibit E), Storm Water Management, Drainage and Flood Plain Protection Ordinances and 

related regulations as they currently exist (or as herein modified, waived or varied) shall likewise 

remain in effect insofar as they pertain to the Industrial Park for the entire Term of this 

Agreement  (as set forth in Section 44 below),  except if revision  is mandated  and required by 

State, County or Federal law, in which case Owner must comply to the extent of such required 
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revisions subject to an Owner's rights to object to, contest or challenge such revisions. In the 

event that the City hereafter amends any of its ordinances, codes or regulations, then and in such 

event, at Owner's election such amendments shall apply to such Owner's real property if less 

restrictive than the ordinances, codes or regulations in effect as of the date of the execution of 

this Agreement but only to the extent such amendment is not inconsistent with this Agreement or 

any approved plans. 

Section 19. Storm Water Retention/Detention  and Storm Sewers. 
 

Storm water runoff emanating from the Industrial Park shall be controlled and managed 

in accordance with a detention system to be constructed and installed in compliance with the 

City storm water ordinance, as the same may be modified by Exhibit G to this Agreement 

provided the storm water detention, compensatory storage  and  related construction shall be in 

accordance with the U.S. Army Corps of Engineers requirements. The conceptual storm water 

plan for the shall be designed byOwner. The final system shall include all storm water 

management facilities, including on-site storm sewers and swales, if needed. The City shall 

approve all final engineering plans for storm water management if the design criteria, 

construction and maintenance of the storm sewers, swales and detention facilities are in 

accordance with all standards of the City storm water ordinance as modified by this Agreement. 

Silt removal and repairs required as a result of construction in the area for which any detention 

pond is built shall be the responsibility of the Owner. 

All storm water management facilities including ponds, swales, structures,  and 

conveyance facilities shall be owned and maintained by Owner. The City shall not be required 

to accept the public dedication of any storm water management facilities.  At an Owner's option, 

title to such storm water management facilities areas and/or storm sewers and swales installed in 
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any platted area or other portion of the Subject Property may be conveyed to a property owners' 

association. All right of ways conveyed to the City which will include stormwater conveyance 

lines shall retain an easement in favor of the Owner to maintain such lines. 

Section 20. Electric, Telecommunications and Natural Gas Public Utilities. 
 

The City agrees that telecommunications, electricity and natural gas utilities necessary or 

convenient to serve the Industrial Park may, at the option of an Owner, be provided by one or 

more non-governmental entities. The form of ownership of the telecommunications, electricity 

and natural gas facilities shall be at the discretion of an Owner, and any or all of such facilities 

may be owned or operated by an Owner, its designee or agent, or by one or more firms, 

corporations or other entities designated by an Owner or contracted with by an Owner to design, 

construct and operate such utilities. 

Section 21. Water Distribution  Systems; Sanitary Sewer Facilities. 
 

(A) Generally. Except for service lines to buildings or structures, sanitary sewer, 

potable water and related treatment and distribution facilities shall be owned and operated by the 

City. 

(B) City Water and  Sewer  Capacity.  The City represents and warrants to  

ProLogis that after the water tower is operational the City will have adequate potable water 

resources and waste water treatment plant capacity to meet the demands of the Industrial  

Park (1) if it is developed as warehouse and distribution facilities generally in accordance with  

the Preliminary Site Plan, and (2) based on the assumption that the total amount of the Industrial  

Park's demand for wastewater treatment shall not exceed 991 PE at full development. Subject to 

force majeure, on or before October 31, 2008, the City shall at its expense design, construct, 

complete and make 

operational, an offsite new sanitary sewer treatment plant containing not less than 1.2 million 
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gallon per day capacity, as well as all related on and off site sewer modifications and extensions 

(including necessary sanitary sewer piping so effluent will run by gravity to the plant from the 

new sanitary pipeline connected upstream from the existing lift station in Illinois Route 53), 

including without limitation the re routing of existing piping flow from the City's existing plant 

to its new plant. On or before October 31, 2007, the City shall at its expense maintain the water 

flow through the new water line along South Arsenal Road east of the new booster pumps along 

South Arsenal Road at a minimum flow of 1250 GPM @ 140 ft. TDH. The City shall, in 

addition, pay for the operation and maintenance of the sanitary lift station and water booster 

pumps located in proximity to South Arsenal Road. The booster pumps have been constructed 

by JADA, at its sole expense and are operational. On or before October 31, 2007, JADA shall 

cause the lift station and booster pumps to comply with Exhibit L attached hereto. The City does 

not represent or warrant that water capacity pressure or flows would be sufficient for fire fighting 

or suppression purposes (insofar as large scale industrial and warehouse buildings often require 

their own additional fire fighting and fire suppression reserve water tanks and booster pumps), or 

for landscape purposes in the event of force majeure as defined below in Section 66, or that 

landscape watering restrictions will not be applied to the Industrial Park in the same manner 

applied to similar properties in the City. 

The City covenants and agrees that it will provide sewer capacity for the benefit of the 

Industrial Park in such new plant or additions thereto to accommodate the contemplated 

development of the Industrial Park as a warehouse and distribution facilities per the Preliminary 

Site Plan. The City further represents and warrants that the capacity described in this Section 

21(B) will be available to the Industrial Park and that there is no administrative, judicial or any 

legislative action pending or threatened but would result in a limitation. 
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Until such time as the sanitary sewer gravity line eliminates the lift station on Rt. 53, if 

approved by the IEPA, ProLogis at its election issued to the City in writing shall be permitted to 

utilize a sanitary sewer surge tank (the "Surge Tank") to be located near the Illinois Route 53 lift 

station. The Surge Tank is for the purpose of temporarily holding and detaining sewage until 

off-peak hours when the lift station is capable of processing sewage from the Industrial Park and 

shall be sized to hold up to 650 PE per 24-hour period. The City has designed the Surge Tank 

and accessory facilities, which it shall provide to ProLogis for its review and approval prior to its 

submission by the City to the Illinois Environmental Protection Agency ("IEPA") and Illinois 

Department of Transportation ("IDOT") for governmental approval. The design shall not be 

submitted to IEPA and IDOT unless the City is requested to do so by ProLogis in writing. If 

submitted, the City shall utilize best efforts to expedite IEPA and IDOT approval of said plans 

and specifications for the Surge Tank and accessory facilities, and at the written election of 

ProLogis thereafter to diligently proceed to construct, install and thereafter repair, maintain and 

replace (as necessary) the same and to modify any ancillary sewage facilities or lines to enable 

the lift station to increase the cumulative 24-hour PE capacity of the existing lift station and 

outdoor piping sewer plant on an interim basis by no fewer than 650 PE's to serve the Industrial 

Park. The City shall complete construction of the Surge Tank and the ancillary work in 

operational condition within 60 days of IEPA and IDOT approval. The Surge Tank will be 

designed and constructed at ProLogis' expense, and thereafter operated by the City at the City's 

expense; provided that ProLogis' obligation to the City shall be strictly limited to the City's 

actual out-of-pocket expenses without mark-up for overhead or administrative fees. 

(C) JADA  Water  and  Sewer  Connections;   Subsequent   Extensions.    JADA  
has 

 
constructed and completed extensions of the City's water main and sewer main to the Industrial 
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Park along South Arsenal Road east of Prairie View Road in accordance with the plans and 

specifications previously approved by the City. The City has heretofore executed all necessary 

permits and other permissions necessary for the construction of the aforesaid water main and 

sanitary sewer extensions, and has accepted or will accept the dedication of the entirety of the 

same by JADA to the City promptly upon completion and shall cause said mains to become 

operational. 

Subsequent extensions of the potable water and sanitary service lines within the Industrial 

Park in conjunction with the future development thereof shall be performed at the expense of the 

Owners, and the plans and specifications for, and the location of, such subsequent extensions 

shall be subject to the reasonable approval of the City in accordance with normal procedures 

under the City's subdivision regulations and other applicable codes. 

In the event the City, at its expense, on or before April 1, 2017 proceeds to design and 

commence the construction of a new sixteen (16") inch water main under the Kankakee River, 

which directly serves the Industrial Park and other property, ProLogis shall contribute to the City 

the sum of Four Hundred Thousand Dollars ($400,000.00) at the time the City is in possession of 

all necessary approvals and permits to construct the water main, has bid the work and entered 

contracts for the same (hereinafter, the "Triggering Event"), with said Four Hundred Thousand 

Dollar ($400,000.00) contribution to comprise the sole contribution of ProLogis and the 

Industrial Park toward said cost. Within thirty (30) days of annexation of the Subject Property, 

ProLogis shall post a letter of credit to secure ProLogis' aforesaid obligation to pay said Four 

Hundred Thousand Dollars ($400,000.00) on the terms set forth herein, provided that  in the 

event the Triggering Event has not occurred on or before April I , 2012, ProLogis may substitute 

a bond for said letter of credit.  In the event the Triggering Event does not occur pursuant to the 
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preceding  sentence on or before April 1, 2017, ProLogis'  obligation  to make the aforesaid 
 

$400,000.00 contribution will cease and its letter of credit or bond (as the case may be) will be 

promptly returned to ProLogis by the City. Except as set forth in this Section 7(C), the City 

covenants and agrees that no additional off-site sanitary sewer or water main extensions, no 

oversizing of water or sewer mains (or related financial contributions), and no additional water 

or sewer utility improvements (or related financial contributions) are required by the City from 

either JADA or ProLogis in connection with the Industrial Park. If the City requests that an 

Owner oversize any sanitary sewer or water main extension and such Owner agrees in its sole 

discretion to construct such oversizing then as a condition thereof, the City shall enter into a 

recapture agreement with the Owner to permit the Owner to recover the incremental increase in 

hard and soft costs. 

If the water supply to the Industrial Park is not sufficient to meet applicable fire 

suppression codes (the “Fire Codes”), then ProLogis and JADA, at their cost, will cause such fire 

suppression systems to comply with the Fire Codes.  Except as set forth in this Section 21(C), the City 

covenants and agrees that no additional off-site sanitary sewer or water main extensions, no oversizing of 

water or sewer mains (or related financial contributions), and no additional water or sewer utility 

improvements (or related financial contributions) are required by the City from either JADA or ProLogis in 

connection with the Industrial Park.  If the City requests that an Owner oversize any sanitary sewer or 

water main extension and such Owner agrees in its sole discretion to construct such oversizing then as a 

condition thereof, the City shall enter into a recapture agreement with the Owner to permit the Owner to 

recover the incremental increase in hard and soft costs.” 

 (b) Notwithstanding to the contrary contained in the Annexation Agreement, 

ProLogis is released from the obligation to deliver a letter of credit or bond in favor of the City in the 

amount of $400,000 to secure construction of a sixteen inch water main under the Kankakee River. 
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(D) Water's Edge Recapture Agreements; No Additional Recapture, Etc. Reference is 

made to the Recapture Agreement dated September 3, 2002 by and between the City and Waters 

Edge, LLC (herein called the "Water's Edge Recapture Agreement"), a copy of which having 

been recorded in Will County, Illinois on October 9, 2002 as document number R2002167826. 

Pursuant to that certain Settlement Agreement dated October 11, 2005 by and among 

Waters Edge, LLC, the City and JADA (the "Water's Edge Settlement Agreement", a true, 

correct and complete copy of which is attached hereto as Exhibit M) an agreement has been 

reached on how to determine the amount to be paid to Waters Edge, LLC in full satisfaction of 

all payments due under the Recapture Agreement with respect to the annexation, platting or 

development of the Industrial Park or with respect to any water main or sanitary sewer tap-ons or 

connections made for the benefit of use of the Industrial Park.  Apart from ProLogis' pro-rata 

share of recapture payments under the Water's Edge Settlement Agreement, the City will not 
- 32 - 



12204470\V-6 
 

seek to collect any additional sums from Owners under the Water's Edge Recapture Agreement 

with respect to the Industrial Park. 

Subject to the terms of Section 31 below, the City covenants and agrees that there are no 

other recapture agreements, special assessments or special service area assessments applicable to 

the Industrial Park and that provided ProLogis actually completes construction of all 

improvements contemplated by this Agreement, the City will not adopt or approve any additional 

recapture agreements. The City will not adopt any special assessments or special service area 

assessments against any portion of the Industrial Park unless requested by an Owner. 

Section 22.  
Water Tower. Water Storage, Capacity, and Distribution Improvements 

 
ProLogis shall construct a new water storage, capacity, and distribution 

improvements 1,000,000 gallon water tower to serve the Industrial Park and other real 

property outside the Industrial Park (the "Water Tower"). b a s e d  o n  t h e  d e s i g n  

r e c o m m e n d e d  b y  t h e  C i t y  E n g i n e e r  a n d  W a t e r  S u p e r i n t e n d e n t  t o  

m e e t  t h e  d e m a n d  f o r  p o t a b l e  w a t e r  s e r v i c e  w h i c h  w i l l  i n c l u d e  

f i r e  s a f e t y / s u p p r e s s i o n  o n  d e m a n d  s y s t e m  w h i c h  s h a l l  b e  

p e r m i t t e d  a s  a  r e q u i r e m e n t  b a s e d  o n  t h e  t y p e  o f  b u i l d i n g  a n d / o r  

u s e  b y  t h e  o w n e r .  P r o L o g i s  s h a l l  a l s o  p a y  t o  t h e  C i t y  o f  

W i l m i n g t o n  u p o n  e x e c u t i o n  o f  t h i s  A m e n d e d  A n n e x a t i o n  

A g r e e m e n t  t h e  s u m  o f  $ 4 0 0 , 0 0 0 . 0 0  t o  b e  u s e d  f o r  a n t i c i p a t e d  

c o s t s  t o  t h e  C i t y  w h i c h  m a y  i n c l u d e  d e s i g n ,  e n g i n e e r i n g ,  a n d  

p e r m i t t i n g  c o s t s  f o r  a  K a n k a k e e  R i v e r  c r o s s i n g  a n d / o r  t h e  

c o n s t r u c t i o n  o f  a n  i n s u l a t e d  g r o u n d  s t o r a g e  w a t e r  t a n k  o n  t h e  

P r o L o g i s  s i t e  a t  t h e  p u m p  s t a t i o n .      The Water Tower shall be constructed 

and painted in conformance with the general specifications attached hereto as Exhibit N and 
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made part hereof. ProLogis shall paint the Water Tower with branding logos for the City and 

ProLogis.  Construction of the Water Tower Improvements, together with a connection to the 

existing waterline along South Arsenal Road shall be completed by ProLogis not later than the 

date on which the first permanent certificate of occupancy is issued for the first building in the 

Industrial Park. ProLogis shall cause the contractor warranties pertaining to the construction of 

the Water Tower Improvements to run to the benefit the City. ProLogis shall defend, 

indemnify and hold City and City-owned property harmless from mechanics' liens claims 

arising from ProLogis' construction of the Water Tower Improvements. In addition, 

ProLogis shall defend, indemnify and hold harmless the City from and against claims, 

demands, and suits for personal injury and damage to property filed against the City with respect 

to ProLogis' initial construction of said Water Tower Improvements. ProLogis shall, at no cost 

to the City, dedicate the Water Tower Improvements to the City by means of a bill of sale 

upon its completion, and the City shall maintain the Water Tower Improvements at its 

expense thereafter. JADA will convey real estate of reasonable size and dimension 

immediately underlying the Water Tower Improvements to the City pursuant to Section 36, 

below, and, in addition, provide necessary public utility and access easements within thirty 

(30) days of a written request from the City. Notwithstanding the provisions of Section 47, 

the duty and obligations of Prologis to construct the Water Improvements shall remain even 

after the conveyance of all of Prologis’ interest in the Industrial Park. 

 
ProLogis shall construct a new 1,000,000 gallon water tower to serve the Industrial Park 

and other real property outside the Industrial Park (the "Water Tower"). The Water Tower shall 

be constructed and painted in conformance with the general specifications attached hereto as 

Exhibit N and made part hereof. ProLogis shall paint the Water Tower with branding logos for 

the City and ProLogis. Construction of the Water Tower, together with a connection to the 
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existing waterline along South Arsenal Road shall be completed by ProLogis not later than the 

date on which the first permanent certificate of occupancy is issued for the first building in the 

Industrial Park. ProLogis shall cause the contractor warranties pertaining to the construction of 

the Water Tower to run to the benefit the City. ProLogis shall defend, indemnify and hold City 

and City-owned property harmless from mechanics' liens claims arising from ProLogis' 

construction of the Water Tower. In addition, ProLogis shall defend, indemnify and hold 

harmless the City from and against claims, demands, and suits for personal injury and damage to 

property filed against the City with respect to ProLogis' initial construction of said Water Tower. 
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ProLogis shall, at no cost to the City, dedicate the Water Tower to the City by means of a 

bill of sale upon its completion, and the City shall maintain the Water Tower at its expense 

thereafter. JADA will convey real estate of reasonable size and dimension immediately 

underlying the Water Tower to the City pursuant to Section 36, below, and, in addition, provide 

necessary public utility and access easements within thirty (30) days of a written request from 

the City. 

Section 23. Wetlands Mitigation. 
 

The Industrial Park presently contains 61 separate wetland areas, which total 

approximately 26.92  acres.   The Preliminary  Site Plan  contemplates  impacting  approximately 

12.37 acres of wetlands, which will be mitigated onsite. Section 404 permits are presently being 

processed with the U.S. Army Corps of Engineers to permit the aforesaid, which, once obtained, 

will govern impacts to wetlands with the result that no wetlands-related approvals  will  be 

required from the City. Once the Section 404 permits are obtained, an Owner may, in 

accordance with the terms of such permit, mitigate or fill any wetland or flood plains in the 

Industrial Park or may use existing wetlands for mitigation or storm water detention purposes to 

the extent permitted by the Illinois Environmental Protection Agency, the U.S. Army Corps of 

Engineers, the United States Environmental Protection Agency, FEMA or any other state or 

federal agency having jurisdiction. 

Section 24. Flood Plains. 

More than one flood plain currently  impacts the Industrial Park. In connection with 

development of the Industrial Park, the flood plains will be relocated outside the proposed 

building footprints to locations denoted as comparable storage shown on the Preliminary Site 

Plan at a one to one compensation ratio.  The building finished floor elevations will be at least 
- 34 - 



12204470\V-6 
 

one foot above the 100 year flood plain elevation. The compensatory storage and flood plain 

areas may include Secondary Roadways in which the depth of the flooding will not exceed 12" at 

the proposed 100 year flood elevation. The City shall reasonably cooperate, including but not 

limited to execution of applications and consent forms, with applications to the Federal 

Emergency Management Agency ("FEMA") for CLOMAR/LOMAR map amendments and to 

other agencies having jurisdiction to allow development of the Industrial Park  as  described 

above. 

Section 25. Building Permits. 
 

Provided that a final site plan has been approved for a particular site, the City shall issue 

building permits for building construction within twenty (20) business days after application, 

subject to the other provisions of this Agreement, and provided every application shall  be 

complete in accordance with all applicable City codes and ordinances except as otherwise herein 

provided. All applicable building permit fees shall  be paid at the time of building  permit 

issuance. Building permit issuance, after submission of complete applications, shall be delayed 

beyond twenty (20) business days only for events beyond the reasonable control of the City. The 

City covenants and agrees that no architectural or aesthetic review approval process either 

currently applies or shall during the Term of this Agreement apply to the Industrial Park except 

as explicitly set forth in the I-4 Zoning District Regulations.  Notwithstanding  anything 

contained in the I-4 Zoning District regulations to the contrary, the City shall approve any 

proposed architectural elevations for development within the Industrial Park that is materially 

consistent with the "Sample Architecture" attached hereto as Exhibit K and made part hereof. 

It is understood  and agreed that an Owner may apply for and obtain separate permits for 
 
mass grading, earth work, site balancing, and infrastructure installation for all or any portion of a 
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site, whether or not performed in conjunction with a building permit for a particular structure or 

use and whether or not subdivision approval has been obtained, provided that subject to the terms 

of this Agreement (i) the Owner posts any letter of credit as is normally required for mass 

grading work under applicable City codes, and (ii) all applicable requirements are satisfied for 

soil erosion control and other matters required by ordinance. The City shall issue permits for the 

aforesaid within twenty (20) business days after application, subject to the other provisions of 

this Agreement and provided every application should be complete in accordance with applicable 

City codes and regulations except as herein provided. All applicable permit fees shall be paid at 

the time of issuance. Issuance shall be delayed beyond twenty (20) business days only for events 

beyond the reasonable control of the City. 

The City agrees to work cooperatively with Owners to issue permits in phases for the 

various elements of construction of any particular building or improvement, so as to 

accommodate the "design-build" method of construction and project management. 

Section 26. Stockpiles. 
 

The City agrees that, subject to the reasonable erosion control requirements of City 

ordinances, material stockpiles may be located on any area of the Industrial Park so long as the 

stockpile is at least five hundred (500) feet north of South Arsenal Road, to be removed after a 

reasonable time period not to exceed the later of either seven (7) years from the date of 

commencement of construction or the date on which 85 percent of the buildings to be built on 

the Industrial Park have been substantially completed, unless an extension is agreed to by the 

City. All material stockpiles may consist of soil, crushed concrete or crushed asphalt only. 
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Section 27. On and Off-Site Easements. 
 

At the time of approval of any final plat of subdivision for any portion of the Industrial 

Park, as applicable, or within ninety (90) days from the commencement of building construction 

on any portion of the Industrial Park, as applicable, Owners shall grant to the City all non­ 

exclusive easements reasonably necessary for the provision of any City services to such parcels 

and nearby parcels or platted areas including sanitary, sewer, water, storm  sewer,  or  other 

utilities provided such easements do not materially interfere with the implementation of the 

Preliminary Site Plan. No certificate of occupancy shall be issued for the parcel in or parcels in 

question until such time as the easements are granted. All such easements to be granted shall 

name the City and/or other appropriate entities designated by the City as grantee thereunder. 

Section 28. Occupancy Permits. 
 

No occupancy permit shall be issued by the City for any building prior to the completion 

by Owner of the required public improvements required for the building for vehicular access and 

utility services reasonably associated with said building, except for the final surface course or lift 

for the streets (in the case of asphalt pavement), and except for street lighting, spreading black 

dirt, and punchlist items, exterior painting, landscaping (given weather related delays) (if 

required) of any right-of-way or storm water detention or retention areas, subject to the 

provisions of Section 39 of this Agreement, below, providing for the issuance of temporary 

occupancy certificates.  Letters of credit shall be posted for such punch list items. 

Section 29. Utility Improvements. 
 

Except where existing above ground facilities are utilized, all electricity, 

telecommunications  and cable television lines shall be installed  either underground  at Owner's 
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option.   The location of all utilities  shall be at Owner's option so long as the same shall not 

prevent implementation of the Preliminary Site Plan. 

Section 30. Public Infrastructure. 
 

All storm sewers and related improvements (excluding storm water management 

facilities) shall be promptly accepted (or approved in the case of facilities not to be conveyed or 

dedicated to the City) by the City when complete. 

Upon acceptance of any public infrastructure, the City will authorize a reduction in the 

letter of credit based upon the cost of installation of such public improvements. 

Notwithstanding any other provisions of City ordinance or regulations, sodding of 

detention areas, parks, green spaces or other open space shall not be required. Sod shall also not 

be required in connection with any landscaping obligations under this Agreement or pursuant to 

City ordinance. Any reasonably recognized method of seeding on the Industrial Park may be 

used, as well as the use of natural tall grass where designated by the Landscape Plan. 

Except as herein provided, upon acceptance of any public improvements, maintenance 

letters of credit shall be as set forth in City ordinances. 

Other city public improvements along public streets, including but not limited to, right- 

of-way improvements, shall be accepted by the City when complete for the building associated 

with the designated portion of the Industrial Park. 

Section 31. Recapture Agreements. 

The City acknowledges and agrees that while it is unwilling to issue building permits 

within the Industrial Park but for the commitment to construct public infrastructure set forth in 

this Agreement, certain of the public infrastructure to be constructed by  ProLogis under the 

terms of this Agreement is not specifically and uniquely attributable to either ProLogis or to the 
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Industrial Park, but rather comprise regional improvements which benefit real estate other than 

the Industrial Park owned by parties  other than ProLogis (hereinafter, "Third Party Owners"). 

Accordingly, simultaneously with the City's adoption of the ordinances described above  in 

Section 6, the City shall adopt an ordinance authorizing the City's execution and delivery of the 

Recapture Agreement with ProLogis attached hereto as Exhibit R and made part hereof, which 

Recapture Agreement among other matters sets forth the recapture obligation for each public 

improvement for each respective Third Party Owner and their respective properties. The City 

agrees to take all steps required by law to adopt and record the Recapture Agreement with the 

County Recorder of Deeds. In the event any improvement subject to recapture under  the 

Recapture Agreement is not constructed by ProLogis or JADA as applicable at the cost of 

ProLogis or JADA as applicable (subject to 3rd Party Highway Grants) pursuant to the terms of 

this Agreement, the Recapture Agreement will be amended accordingly and equitably to reflect 

who is entitled to recapture and what portions of the Industrial Park are required to equitably 

contribute on the basis of their respective acreage. 

Section 32. Tree Removal and Replacement. 
 

Owners shall not be restricted from removing any trees in the excavation or grading of 

the Industrial Park, or in the construction of any improvements thereto.  The City shall not 

require either tree surveys or tree removal permits. Owners shall not be required to provide 

replacement trees for any tree removed during construction. Provided, however, the Owners 

shall comply with the Landscape Plan. 

Section 33. Certain Warranties  and Representations. 
 

(A) JADA represents and warrants to the City as follows: 
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(1) JADA is the legal title holder and owner of record and ProLogis is the 

contract purchaser of the Industrial Park identified as Exhibit C; 

(2) JADA has full power and authority to execute this Agreement and bind the 

Industrial Park as herein provided; 

(3) that the officers of JADA executing this Agreement represent and warrant 

that they have been lawfully authorized to execute this  Agreement  on 

behalf of JADA and that JADA is lawfully organized and in good standing 

under all applicable state laws; 

(4) that there is no litigation pending by or against JADA that would 

substantially impair its ability to perform its obligations contemplated by 

this Agreement; and 

(5) that Exhibit M is a true, complete and correct copy of the Water's Edge 

Settlement Agreement. 

(B) ProLogis represents and warrants to the City as follows: 
 

(1) ProLogis is the contract purchaser of the Industrial Park identified m 

Exhibit C; 

(2) ProLogis proposes to develop the Industrial Park in a manner 

contemplated in this Agreement, subject to market conditions; 

(3) ProLogis has full power and authority to execute this Agreement as herein 

provided; 

(4) ProLogis has provided the legal descriptions of the Industrial  Park  set 

forth  in  this  Agreement  and  the  attached  exhibits  and  that  said  legal 

descriptions are accurate and correct. 
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(5) That officers of ProLogis executing this Agreement represent and warrant 

that they have been lawfully authorized to execute this Agreement on 

behalf of ProLogis and that ProLogis is lawfully organized and in good 

standing under all applicable state laws; and 

(6) That there is no litigation pending by or against ProLogis that would 

substantially impair its ability to perform its obligations contemplated by 

this Agreement. 

(C) The City represents to JADA and ProLogis as follows: 
 

(1) The City represents and warrants that the Mayor and Clerk of the City 

have been lawfully authorized by the City Council to execute this 

Agreement; 

(2) The City further represents and warrants that it has given or caused to be 

given and published or caused to be published all required notices required 

by law to be given or published in connection with this Agreement or any 

other action of the corporate authorities required to be taken as a 

precondition to execution of this Agreement or annexation and zoning of 

the Industrial Park (with the exception of the zoning notices mailed to 

taxpayers of record in the vicinity, which were issued by ProLogis), and 

further represents and warrants that all public hearings required in 

connection with this Agreement  and the annexation and zoning of the 

Industrial Park have been held; 
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(3) There is no litigation pending by or against the City that would 

substantially impair its ability to perform its obligations contemplated by 

this Agreement; 

(4) that Exhibit M is a true, complete and correct copy of the Water's Edge 

Settlement Agreement. 

Section 34.  
 Fees For Building Permits to Include Engineering  and Plan Review. 

 
JADA or ProLogis, as the case may be, shall pay all building permit fees. 

The City agrees that in the event it retains an outside IBC code consultant to assist 

the City in reviewing and issuing permit applications and plans, in conducting inspections, 

and in issuing all certificates of occupancy as provided in this Agreement, said consultant 

shall be mutually acceptable to the City and ProLogis and shall serve at the City's expense. 

The following costs shall be excluded from the computation of plan review and 

inspection fees otherwise  payable pursuant to applicable City ordinances if determined on a 

percentage basis: 

(a) earth work, mass excavation and grading; 
 

(b) stone backfill and trenches; 
 

(c) parkway improvements, including 
 

(i) topsoil and 
 

(ii) trees, sod or seed; and 
 

(d) landscaping for detention/retention areas. 
 
ProLogis shall reimburse the City for its actual out-of-pocket costs associated with such 

reviews as provided in a-d above. The City shall not utilize either permitting procedures and 

fees or occupancy certificate procedures and fees as a means to impose either Impact Fees or 
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taxes in violation of Section 35, below. 

Section 35. Annexation  Fees  and Other Exactions. 
 

The City covenants and agrees that for the first ten (10) years of this Agreement no 

impact fees, annexation fees, or other fees or exactions either currently apply to the Industrial 

Park or will apply to the Industrial Park. "Impact fees" as used in this Agreement shall mean and 

include any fee, exaction or charge of any kind whatsoever imposed by the City or authorized by 

the City to be imposed by others as a condition of subdivision, site plan, or  development 

approval, annexation, or as a condition to the issuance of permits or to the occupancy of 

structures.  "Impact fees" shall include, without limitation of the foregoing, any fees, exactions 

or charges imposed based upon any purported impact of development on existing or proposed 

public services, facilities, parks, open space, schools, utilities (except sewer and water), utility 

lines, fire and police services, library services, roads, streets, or any other kind of municipal or 

governmental services or including capital improvements required or desired as a result of 

subdivision approval, site plan approval, development approval or  annexation,  provided, 

however, that water or sewer connection and use and consumption charges shall not be 

considered "impact" or "annexation" fees,  provided and on the condition that they shall be 

similarly imposed on similarly situated users in the City. The City agrees that there shall be only 

one (1) water and one (1) sanitary sewer tap-on or connection fee per building, regardless if the 

building features multiple taps to the water or sewer lines wherever located. 

Subject to the terms of Section 41(F), below, the City shall neither propose nor adopt any 
 

special  service  area  or  special  assessment,  or  levy  any other  special  taxes  applicable  to  the 
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Industrial  Park  during  the  Term  of  this  Agreement  without  the written  consent  of  affected 

Owners. 

No C i t y  e n a c t e d  real estate transfer tax shall be applicable to the Industrial Park 

during the Term of this Annexation Agreement in an amount which exceeds the amount 

applicable to the transfers of residential real estate. 

No new taxes, whether adopted pursuant to the City's home rule powers or otherwise, 

shall be enacted by the City during the Term of this Agreement unless generally applicable to 

similar properties throughout the City. The City further agrees not to charge or impose any 

tipping fees, terminal fees or other taxes or fees based upon container or, truck trailer or truck 

activity in the Industrial Park. 

Section 36. Conveyance, Dedication and Donation of Real Estate. 
 

Any conveyance, dedication or donation of real estate required or permitted by this 

Agreement to the City or other governmental authority pursuant to this Agreement shall be made 

in conformance with the following requirements and any other applicable provisions of this 

Agreement: 

(A) Fee Simple Title. The conveyance, dedication or donation shall be of a fee simple 

title by Trustee's Deed, Special Warranty Deed or other appropriate instrument. 

(B) Merchantable Title.  Title to the real estate shall be good and marketable. 
 

(C) Form and Contents of Deed. The conveyance, dedication or donation shall be by 

delivery of a good, sufficient and recordable deed, plat of dedication, or other appropriate 

dedication on a recorded plat of subdivision. The deed, conveyance or dedication may be subject 

to only: 
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(1) covenants, restrictions and easements of record, provided the same do not 

render the real estate materially unsuitable for the purposes for which it is 

being conveyed, dedicated or donated; 

(2) the terms and conditions of this Agreement; 
 

(3) general taxes and special assessments for the year in which the deed, 

conveyance or dedication is delivered or made and for the prior year if the 

amount of prior year's taxes is not ascertainable at the time of delivery, 

conveyance or dedication; 

(4) such other exceptions as may be reasonably acceptable to the City or other 

grantee; and 

(5) proration of general and special taxes through the date of closing. 
 

(D) Title Insurance. Grantor shall provide to grantee, not less than fourteen (14) days 

prior to the time for delivery of the deed, conveyance or dedication, a commitment for title 

insurance from Chicago Title Insurance Company or other title insurance company reasonably 

acceptable to the grantee. The commitment for title insurance shall be in usual and customary 

form subject only to: 

(1) the usual and customary standard exceptions contained therein; 
 

(2) subparagraphs (1), (2), (3) and (4) of paragraph C above; and 
 

(3) such other exceptions as may be reasonably acceptable to the City or other 

grantee. 

The commitment for title insurance shall be in the amount of the grantor's land basis in 

the  real  estate being  conveyed  or  dedicated.    All  title  insurance  charges  shall  be  borne  by 

Grantor.  
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(E) Taxes,  Liens,  Assessments.  General  taxes  and  all  other  taxes,  special 

assessments, liens and charges of whatever nature affecting the real estate shall be paid currently 

prior to delivery of the deed, conveyance or dedication and presented at closing based on the last 

recent ascertainable tax bill, with the parties agreeing to reprorate once actual tax bills are issued, 

with said obligation to survive closing. The grantee shall be responsible for applying for desired 

tax exemptions and shall be responsible for payment of such taxes attributable to the period from 

and after closing. 

(F) Delivery   of   Deeds   Conveyance   or   Dedication.    To  the  extent  not  

otherwise provided in this Agreement, delivery of the deed, conveyance or dedication shall occur 

at a date, time and place mutually agreeable to the grantor and the City or other grantee, or at a 

date, time and place set by the City not less than thirty (30) days after written notice thereof is 

given by the City to the grantor. The City agrees to record any deed, conveyance, plat of 

dedication or plat of subdivision conveying or dedicating  any real  estate  to the City within  

thirty (30) days after delivery to the City and further agrees to promptly apply for and diligently 

pursue tax exemption for all such real property. 

(G) Environmental Indemnification. The grantor  shall partially  assign  to  the  City 

(i.e., an assignment that is limited to the property being conveyed or dedicated in question), and 

the City agrees to accept, the Memorandum of Agreement between JADA and the United States 

of America, in lieu of any further environmental indemnifications. As a condition of accepting a 

conveyance, the City will require that it be named as an additional insured on the environmental 

liability insurance policy held by the grantor (if any). 
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Section 38. Interim Uses. 
 

ProLogis shall be entitled to utilize such portion of the Industrial Park owned by 

ProLogis as it deems appropriate as a construction yard, asphalt batch plant, and concrete batch 

plant during the term of this Agreement (but not within one thousand (1,000) feet of any 

occupied residential building located off the Industrial Park), and as a construction headquarters, 

and shall be entitled to park construction or earth moving equipment, place temporary buildings 

or structures on such parcels, place construction trailers or related  vehicles and equipment in 

connection with such uses, and install temporary construction project signage on-site on a per 

building basis and install temporary directional signage not exceeding eighty (80) square feet in 

area in City right of way in conformance with the Preliminary  Site Plan. No City permits or 

hook-up fees shall be required in conjunction with temporary construction buildings or trailers. 

Temporary  (being  defined  as  the period  of  time  during  which  the  Industrial  Park  is  being 

developed) outdoor storage of construction materials or supplies shall be permitted.  Any interim 
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use for a construction yard, construction headquarters, asphalt batch plant and concrete batch 

plant shall terminate when development and construction of the Industrial Park is completed and 

may be used only by ProLogis, its contractors and subcontractors in conjunction with work 

performed at the Industrial Park or in constructing infrastructure serving the Industrial Park. 

Section 39. Temporary Occupancy Permits. 
 

The City shall grant temporary occupancy permits for individual industrial or commercial 

buildings between November 1st and June 15th if weather prevents the completion of the 

following work for any such building (it being understood that if other work remains to be done, 

no occupancy permit, temporary or otherwise, will be issued): 

(A) The asphalt or concrete has not been installed for any sidewalk or internal 

driveway or parking surfaces, provided a temporary stone driveway or parking surface has been 

installed; 

(B) Final grading; 
 

(C) Landscaping and lawn irrigation; 
 

(D) Exterior painting; 
 

(E) Exterior signage (other than addresses on buildings). 
 

As a condition of the issuance of any such temporary occupancy permit, the City shall be 

provided with a timetable for completion of the outstanding work, which timetable shall be 

deemed a part of the temporary occupancy permit. No letter of credit, bond or cash escrow shall 

be required in connection with any temporary occupancy permit as herein provided. Such 

temporary occupancy permit shall expire eight (8) months from the date of issuance, subject to 

force majeure. 
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Section 40. Signs. 
 

In lieu of  sign ordinances and regulations set forth in City ordinances, signs for the 

Industrial Park shall be consistent with the "Sign Specifications and Preliminary Sign Location 

Drawings" attached hereto as Exhibit Q and made part hereof. 

Section 41. Enforceability  of the Agreement;  Violations; Remedies. 
 

(A) This Agreement shall be enforceable in any court of competent jurisdiction by any 

of the parties by an appropriate action at law or in equity to secure the performance of the 

provisions and covenants herein described. 

(B) Any violation of this Agreement by Owners or ProLogis shall entitle the City to 

the remedy of specific performance, and/or any other remedy available at law, in equity, or by 

statute. 

(C) Any violation of this Agreement by the City shall entitle the Owners or ProLogis 

to the remedy of specific performance, and/or any other remedy available at law or in equity, or 

by statute. 

(D) No action based upon any violation of this Agreement shall be brought except 

until after written notice to the breaching party describing the nature of the alleged violation, and 

until said party shall have had a thirty (30) day period in which to cure the violation unless a 

different time period is provided in this Agreement. If the cure of such violation reasonably 

requires longer than thirty (30) days to complete, then the cure period shall be extended to 

include such time as is reasonably necessary to complete such cure so long as the party in default 

is pursuing such cure in good faith and with reasonable diligence. 

(E) All remedies provided  for in this Agreement  are cumulative and the election or 
 

use of any particular  remedy by any of the parties  hereto  shall not preclude  that party  from 
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pursuing such other or additional remedies or such other or additional relief as it may be entitled 

to either in law or in equity. Nothing herein shall be construed to limit any remedy available to 

any party hereto under Article 11, Division 15.l of the Illinois Municipal Code, as presently in 

effect or which may hereafter be added by amendment. 

(G) In the event any action is brought arising from a breach of this Agreement, or to 

enforce any provision of this Agreement, venue shall lie in the Circuit Court of Will County, 

Illinois and the prevailing party in such action shall be entitled to recover its costs, expenses and 

reasonable attorney's fees from the breaching party. 
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(H) This Agreement shall be construed and interpreted in accordance with the laws of 

the State of Illinois. 

Section 42. Reimbursement of City Professional Fees and Other Expenses. 
 

(A) To Effective Date of Agreement. ProLogis has heretofore executed a Professional 

Fee Agreement with the City (the "Fee Agreement"), providing for the reimbursement to the 

City of its reasonable professional fees and related expenses incurred in connection with the 

review and approval of this Agreement and the proposed development of the Industrial Park. 

(B) From and After Effective Date of Agreement. 
 

(1) Upon execution of this Agreement, the Fee Agreement shall terminate 

except for fees accruing prior to such termination and any balance of 

deposits thereunder shall be returned to ProLogis after all such unpaid fees 

are billed and paid. 

A. ProLogis shall reimburse the City for review fees including outside 

attorney's, consultants, engineering professional fees, planning fees and related 

expenses, incurred by the City in the review and approval of all submittals to 

the City and the development of the Industrial Park, provided that the provisions 

of this Section 42(B)(2) shall not apply to City review of building permits, it 

being the intention of the parties that the purpose of this Section 42(B)(2) is not 

to double-charge Owners for application fee services. The hourly rate  and 

charges, staffing requirements and other schedule of fees, if applicable, shall be 

reasonable and upon request shall be  submitted  to  ProLogis  prior  to  

commencement  of services  by  such 

consultants.  
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Notwithstanding any other provisions of City ordinances, any outside professional fees of 

the City in connection with this Agreement incurred after the date hereof shall  be  paid  as 

follows: 

(2) All fees, costs and expenses for which reimbursement is sought by the 

City shall be reasonable and shall not contain City administrative fees, 

management fees, or mark-ups. The City agrees to require all outside 

professionals for whom reimbursement is sought pursuant to this 

Agreement to render statements to the City on a monthly basis and such 

statements shall be provided to ProLogis within seven (7) days  after 

receipt and at least fourteen (14) days prior to any meeting at which the 

City proposes to approve such statements for payment.  ProLogis  shall 

have the right to object in writing to any fees, costs or expenses which, in 

ProLogis' view, are not appropriate or reasonable within ten  (10)  days 

after receipt of a statement from the City and the City agrees to discuss in 

good faith any objections by ProLogis prior to payment. 

(3) Outside non-legal professional fees shall be comparable to those charged 

in other Will County municipalities. 

(C) Third Party Proceedings. 
 

In the event that any third party or parties institute any legal proceedings against the City 

which relate to the terms of this Agreement (provided the same shall not be founded upon the 

negligence, intentional misconduct or unlawful action of the City to which ProLogis did not 

contribute), then, in such event, ProLogis on written notice from the City shall assume, fully and 

 
- 52 - 



l 2204470\V-6  

vigorously, the entire defense of such lawsuit or proceeding and all expenses of whatever nature 

relating thereto; provided, however, 

(1) The City and its officers, agents and employees shall reasonably cooperate 

in such defense; 

(2) ProLogis shall not make any settlement or compromise of the lawsuit or 

proceeding, or fail to pursue any available avenue of initial direct appeal 

of any adverse judgment, without the written approval of the City; 

(3) If the City, in its sole discretion, determines there is, or there may 

probably be, a conflict of interest between the City and ProLogis on an 

issue of importance to the City having a potentially substantial adverse 

effect on the City, then the City shall have the option of being represented 

by its own legal counsel at its own expense. In such event, ProLogis shall 

reimburse the City for such legal fees to the maximum of $50,000.00. 

(4) This indemnity shall terminate two years from the date of annexation of 

the Industrial Park by the City. 

Section 43. Environmental  Remediation. 
 

The City agrees to approve the use and operation of such soil and materials remediation 

technology equipment as may be utilized to remediate any environmental contamination on the 

Industrial Park so long as the remediation equipment complies with all applicable state and 

federal requirements and regulations. 

Section 44. No Waiver or Relinquishment  of Right to Enforce Agreement. 

The failure of any party to this Agreement to insist upon strict and prompt performance 

of the terms, covenants, agreements and conditions herein contained, or any of them, upon any 
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other party imposed, shall not constitute or be construed as a waiver or relinquishment of any 

party's right thereafter to enforce any such term, covenant, agreement or condition, but the same 

shall continued in full force and effect. 

Section 45. Supersession of Existing City Ordinances  or Regulations. 
 

It is the intent and agreement of the parties hereto that, to the extent permitted by law, if 

any pertinent existing ordinance, resolution, or regulation, or interpretations thereof, of the City 

be in any way inconsistent or in conflict with the provisions hereof, then the provisions of this 

Annexation Agreement shall constitute a lawful binding amendment thereto and shall supersede 

the terms of said inconsistent ordinances, regulations, resolutions or interpretations thereof, as 

they may relate  to the Industrial Park. In the alternative, the City shall promptly amend its 

ordinances, where applicable, to conform to this Agreement.  This Agreement replaces, amends 

in its entirety, and restates the Adjacent Property Annexation Agreement. 

Section 46. Term of this Agreement. 
 

This Agreement shall be binding upon all parties and their successors and assigns for a 

term (the "Term") commencing upon the date of the execution of this Agreement by the City 

until , 2027, or for any extended time that may be validly agreed to by amendment. 

Section 47. Covenants and Agreements Binding; "Owner"; 
"Owners"; "Successors" Deemed "Owners".   

 
Subject to the terms of the last  paragraph of Section 7(E) and the last paragraph of 

Section 7(F), this Agreement and the agreements, covenants, rights, and promises set forth herein 

shall run with the land and shall both bind and benefit the grantees, heirs, successors, and assigns 

of JADA, ProLogis, the City and the Corporate Authorities of the City and their successors in 

office  (collectively,   "Successors")  and  apart  from  JADA   ,  ProLogis,  the  City  and  their 
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Successors, and the mortgagees (including leasehold mortgagees) and tenants of JADA, 

ProLogis, the City and their Successors, this Agreement is not intended to give or confer third 

party beneficiary status on other parties. Nothing in this Agreement shall in any way be deemed 

to prevent the alienation, encumbrance or sale of the Industrial Park or any portion thereof and 

any Successor shall be both benefited and bound by the rights, conditions, and restrictions on the 

terms and conditions and subject to the limitations set forth in this Agreement, including without 

limitation the limitations contained in the last paragraph of Section 7(E) and the last paragraph of 

Section 7(F). Except as specifically provided herein, upon the conveyance by JADA, ProLogis, 

or a Successor, of all or any portion of the Industrial Park, such entity shall, automatically and 

without further action by any party, be released of all liability under this Agreement with respect 

to that portion of the Industrial Park that is so conveyed. Subject to the terms of the last 

paragraph of Section 7(E) and the last paragraph of Section 7(F), each Successor that, from time 

to time, acquires any fee interest in all or any portion of the Property shall acquire such interest 

subject to said agreements, covenants, rights, and promises, and the other terms and provisions of 

this Agreement and, during the period of time that JADA, ProLogis and such Successor or 

Successors owns such interest, he, she, or it shall be deemed an "Owner" for the purposes of this 

Agreement and be entitled to the rights of Owner under this Agreement and shall be obligated to 

pay and perform any and all obligations of the Owner, ProLogis or JADA as applicable to said 

period of time and applicable to that portion of the Industrial Park in which he, she, or it holds 

any estate or fee interest, jointly and severally with any and all of the other holders of any fee 

interest in all or any portion of the Industrial Park. ProLogis and JADA are deemed Owners 

throughout their period of ownership of a fee interest in the Industrial Park. 
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Section 48. Severability. 
 

If any non-material provision of this Agreement is held invalid by any court of competent 

jurisdiction, such provision shall be deemed to be excised herefrom, and the invalidity thereof 

shall not affect any of the other provisions of this Agreement which can be given effect without 

such invalid provision, and to that end, the provisions of this Agreement are severable. 

Section 49. Title Evidence - Disclosure of Parties in Interest. 
 

JADA shall, prior to approval by the City of the zoning of the Industrial Park, and prior 

to annexation, provide the City with an affidavit or valid title policies or commitments for title 

insurance showing that title to the Industrial Park is held by JADA. 

Section 50. Notices. 
 

Any notices required or permitted to be sent pursuant to the provisions of this Agreement 

shall be in writing and shall be sent by certified mail, national overnight express delivery courier, 

or hand delivery to the following addresses until written notice of change of address is given, and 

shall be deemed received on the fourth business day following deposit in the United States Mail, 

or upon actual receipt, whichever shall be earlier: 

If to JADA: 
 

Joliet Arsenal Development Authority 
Attention: Executive Director 
Two Rialto Square 
Suite 201 
Joliet, Illinois 60432 
Telephone:  (815) 722-9700 

 
with a copy to: 

 
David W. Neal 
David W. Neal & Associates 
116 North Chicago Avenue, Suite 602 
Joliet, Illinois 60432 
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Telephone:  (815) 727-0017 
 
If to the City: 

 
Honorable J. Marty Orr 
Mayor 
City of Wilmington 
1165 South Water Street 
Wilmington, Illinois 60481 
Telephone: (815) 476-6675 

with a copy to: 

John A. Urban 
123 N. Water Street 
Wilmington, IL 60481 
Telephone: (815) 476-4600 

 
Ifto Developer: 

 
Douglas A. Kiersey, Jr. 
Senior Vice President/Midwest Region 
ProLogis 
8755 W. Higgins Rd.  Ste 700 
Chicago, IL. 60631 
Telephone: (773-380-3253) 

 
with a copy to: 

 
ProLogis 
4545 Airport Way 
Denver, CO 80239 
Attention:  Legal Department 
Telephone: 

 
Barry Nekritz, Esq. 
John J. Lawlor, Esq. 
Sonnenschein Nath & Rosenthal LLP 
7800 Sears Tower 
Chicago, Illinois 60606 
Telephone:  (312) 876-8000 
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Section 51. Entire Agreement. 
 

Except as otherwise expressly provided, this Agreement supersedes all prior agreements, 

negotiations and exhibits, and is a full integration of the entire agreement of the parties, and may 

not be amended except by further written agreement duly authorized by the corporate authorities 

and parties hereto, or, as applicable, approved by any court having or retaining jurisdiction over 

the subject matter of this Agreement. The attorneys for the parties may, by mutual agreement, 

replace or revise the exhibits hereto to correct typographical errors or errors in legal descriptions 

prior to recording, and may replace any pages or exhibits containing handwritten corrections 

with conformed copies thereof. 

Section 52. Time of the Essence; Good Faith. 
 

It is understood and agreed by the parties hereto that time is of the essence of  this 

Agreement, and that all parties will make every reasonable effort, including the calling of special 

meetings as necessary, to expedite the subject matters hereof. It is further understood and agreed 

by the parties that the successful consummation  of this Agreement and of the Preliminary Site 

Plan requires the continued cooperation and best efforts of all parties. 

Section 53. Recording. 
 

This Agreement and all exhibits thereto, certified as to adoption by the City Clerk, shall 

be recorded by the City upon execution, acknowledgment and approval. The existence thereof 

shall be noted by ProLogis on any final plat of subdivision for any portion of the Industrial Park 

prior to its recording. 

Section 54. City Approval  or Direction. 

Where City approval or direction is required by this Agreement, such approval or 

direction means the approval of the corporate authorities of the City unless otherwise expressly 
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provided herein or required by law, and any such approval may be required to be given only after 

and if all requirements for granting such approvals have been met unless such requirements  are 

inconsistent with this Agreement. 

Section 55. Singular and Plural 
 

Wherever appropriate in this Agreement, the singular shall include the plural, and plural 

shall include the singular, unless the context clearly indicates otherwise. 

Section 56. Section Headings and Subheadings. 
 

All section headings or other headings in this Agreement are for the general aid of the 

reader and shall not limit the plain meaning or application of any of the provisions  thereunder 

whether covered or relevant to such heading or not. 

Section 57. Construction of Agreement. 
 

No provision of this Agreement shall be construed more strongly against any party to this 

Agreement, the parties recognizing that all parties have contributed substantially to the drafting 

of this Agreement. 

Section 58. Conflict with Text and Exhibits. 
 

In the event of a conflict in the provisions of the text of this Agreement and exhibits 

attached hereto, the text of the Agreement shall control and govern. 

Section 59. Execution  in Counterparts. 
 

This Agreement may be executed in two or more counterparts, each of which may be 

deemed original and, taken together, shall constitute one and the same instrument. 

Section 60. Definition of "City." 
 

Wherever the term "City" is used herein it shall be construed as referring to the corporate 

authorities of the City unless the context clearl y indicates otherwise. 
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Section 61. Execution of Agreement; Effective Date. 
 

This Agreement shall be signed last by the City, and the Mayor of the City shall affix the 

date on which he signs this Agreement, which date shall be the Effective Date of this Agreement. 

Section 62. Corporate Capacities. 
 

The parties acknowledge that the corporate authorities of the City have approved and the 

Mayor and City Clerk  have executed this Agreement in their  official capacities and not 

personally, and that no personal liability of any kind shall attach or extend to said officials on 

account of any act performed in connection with the execution and implementation of this 

Agreement. 

Section 63. Amendments  and Modifications. 
 

No change to this Agreement shall be effective unless and until such change is reduced to 

writing and executed by the City and the fee owners of record of the Industrial Park at the time 

any modifications is intended to be effective pursuant to all applicable statutory or other 

procedures; provided, however, that if the subject matter of an amendment to this Agreement 

relates to a portion of the Industrial Park only, such amendment may be executed only by the 

then-Owner of such portion and the City need not be executed by any other then-Owner of the 

Industrial Park. 

Section 64. Stop Orders. 
 

The City will issue no stop orders directing work stoppage on buildings or other 

development unless in writing and setting forth the Section of the City's ordinances allegedly 

violated, and an Owner may forthwith proceed to correct such violations as they may exist. 

Work may continue on any structure subject to a stop order after reinspection by the City 

indicates the violation has been corrected. It is agreed that a violation of the City's ordinance or 
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regulations relative to the development of one building or structure shall not be the basis for any 

such stop order relative to the development of a separate building or structure or other Industrial 

Park infrastructure improvements. No violation of a City ordinance or regulation shall be 

deemed to exist where such ordinance or regulation has been modified by this Agreement. 

Section 65. Additional Property. 
 

The parties acknowledge and agree that certain parcels adjacent to the Industrial Park 

known as Permanent Index Numbers 18-19-200-001-0000 (approximately 160 acres), 18-19- 

100-003-0000 (approximately 78.61 acres), and 18-19-100-002-0000 (approximately 80 acres) 

are not now being annexed (hereinafter called the "Additional Property"). In the event ProLogis 

acquires either a contractual right to acquire title or acquires title to the Additional Property, 

ProLogis shall forthwith petition City to annex the Additional Property on terms near-identical to 

the annexation of the Industrial Park. The City and ProLogis covenant and agree that in 

conjunction with the annexation of the Additional Property, and as a condition thereof, this 

Agreement and the Concept Plan shall be amended so that the Additional Property becomes apart 

of the Industrial Park, and shall be governed entirely pursuant to this Agreement. To the extent 

that additional public hearings for the zoning and annexation of the Additional Property are 

required or advisable, the City and ProLogis shall take all such steps reasonable to accomplish 

the intent hereof. 

Section 66. Force Ma jeure. 

For the purposes of this Agreement, wherever a period of time is prescribed for a party to 

take action, such party will not be liable or responsible for delays due to Acts of God, war, 

strikes or shortages of labor or materials not caused by the party in question, and the time for 

performance for the aforesaid will be extended by the length of time attributable specifically to 
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such "force majeure" causes, provided and on the condition that the party claiming the need for 

such an extension notifies the other within thirty (30) days of the event of force majeure. 

Notwithstanding the foregoing, events or conditions such as and including lack of money, 

financial inability, failure to perform of any contractor, agent, vendor or consultant delays in 

applying for permits for construction, or inaction or failure to order long lead time items 

sufficiently in advance of the time needed shall not be events of force majeure for which the time 

for performance hereunder shall be extended. 
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Section 67. Effectiveness. 
 

The obligations of JADA, ProLogis and the City hereunder are contingent upon either (i) 

the conveyance by JADA to ProLogis of Phase I of the Industrial Park as depicted on Group 

Exhibit F within forty-five (45) days of the date of this Agreement, or (ii) ProLogis issuing 

written notice to the City within forty-five days after the date of this Agreement stating that 

ProLogis has waived all conditions precedent to close with JADA on Phase I (but for title, 

survey and closing escrow requirements) failing which this Agreement shall be null, void and of 

no further force and affect. ProLogis shall advise the City in writing within sixty (60) days from 

the date of this Agreement as to whether said conveyance has occurred. 

IN WITNESS WHEREOF, the City, JADA and ProLogis have caused this instrument 

to be executed by their respective proper officials duly authorized to execute the same on the day 

and the year first written. 

CITY OF WILMINGTON, a municipal corporation 
 
 
 
 
 

ATTEST: 
 

City Clerk 

[Seal] 

By:    
Mayor 
Effective Date: 

JOLIET ARSENAL DEVELOPMENT AUTHORITY, 
a municipal corporation 

 
 
 
 

ATTEST: 
 

Secretary 

By:    
Richard A. Kwasneski 
Executive Director 
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PROLOGIS, a Maryland real estate investment trust 
 
 
 
 
ATTEST: 

 
Secretary 

By:    
Its:     
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STATE OF ILLINOIS ) 
) SS. 

COUNTY OF WILL ) 
 
 

ACKNOWLEDGMENT 
 

I, the undersigned, a Notary Public, in and for the County and State aforesaid, DO 

HEREBY CERTIFY that ---- personally known to me to be the Mayor of the City   

of Wilmington, a municipal corporation, and personally known to me to 

be the City Clerk of said municipal corporation, and personally known to me to be the same 

persons whose names are subscribed to the foregoing instrument, appeared before me this day in 

person and severally acknowledged that as such Mayor and City Clerk, they signed and delivered 

the said instrument and caused the corporate seal of said municipal corporation to be affixed 

thereto, pursuant to authority given by the City Council of said municipal corporation, as their 

free and voluntary act, and as the free and voluntary act and deed of said municipal corporation, 

for the uses and purposes therein set forth. 

GIVEN under my hand and official seal, this ---day of ------, 2016. 
 
 
 
 
 
Notary Public 

Deleted: 2007
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STATE OF ILLINOIS ) 
)ss. 

COUNTY OF WILL ) 
 
 

ACKNOWLEDGMENT 
 

I, the undersigned,  a Notary Public, in and for the County and State aforesaid, DO 
 

HEREBY CERTIFY that the above-named Richard A. Kwasneski and 
 

-------· 
 

personally known to me to be the Executive Director and Secretary, respectively, of Joliet 

Arsenal Development Authority, an Illinois municipal corporation, personally known to me to 

be the same persons whose names are subscribed to the foregoing instrument, appeared before 

me this day in person and acknowledged that they signed and delivered the said instrument as 

their free and voluntary act, and the free and voluntary act of the said Authority, for the uses and 

purposes therein set forth. 

GIVEN under my hand and official seal, this day of , 2016. 
 
 
 

Notary Public 

Deleted: 2007
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STATE OF ILLINOIS ) 
) SS. 

COUNTY OF WILL ) 
 
 

ACKNOWLEDGMENT 
 

I, the undersigned,  a Notary Public, in and for the County and State aforesaid, DO 

HEREBY  CERTIFY  that  ,    personally    known    to    me    to    be    the   

 of ProLogis, a Maryland real estate investment trust and 

 personally known to me to be the , and personally 

known to me to be the same persons whose names are subscribed to the foregoing instrument, 

appeared before me this day in person and severally acknowledged that as such  

  , he/she signed and delivered the said instrument and 

caused the corporate seal of said    to be affixed thereto, pursuant to authority  

given  by  the  as  their free and voluntary act, and as the free and 

voluntary act and deed of said    , for the uses and purposes therein set forth. 

GIVEN under my hand and official seal, this day of , 2016. 
 
 
 

Notary Public 

Deleted: 2007



































PROJECT “TURNKEY” 
ECONOMIC DEVELOPMENT AGREEMENT 

 
 
 

 
 

DRAFT  

Prepared by: City Administrator Tony Graff – 05032016  

 

 THIS ECONOMIC DEVELOPMENT AGREEMENT dated this ____ of ________, 

2016, by and between the City of Wilmington, an Illinois Municipal Corporation, hereinafter 

referred to as “City”, and Adar Ridgeport Industrial Partners, LLC, hereinafter referred to as 

“Developer” and Project Highpoint, hereinafter referred to as “Tenant”. 

WITNESSETH: 

 WHEREAS, the Developer and Tenant desire to enter into an agreement whereby 

Developer would construct to Tenant’s requirements suitable structures or buildings to enable 

Tenant to conduct its business activities.  The proposed construction site consists of an area of 

approximately 65 acres and is as described in “Exhibit A” which is attached hereto and made a 

part hereof.  Such site is hereinafter referred to as “Subject Property”; and 

 WHEREAS, it is represented that the proposed development will create sixty-nine 

additional job opportunities through the Tenant’s transaction of its business in the City; and 

 WHEREAS, the development will serve to develop nearby and adjacent properties; and 

 WHEREAS, without this agreement it would not be economically feasible or otherwise 

possible for Developer or Tenant to expand and relocate the proposed business within the City; 

and 

 WHEREAS, the Developer and Tenant have exhibited high standards of credit-

worthiness; and 
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 WHEREAS, the proposed development will strengthen the commercial/industrial sector 

of the municipality, enhance the tax base of the municipality, and is otherwise in the best interest 

of the parties hereto; and 

 WHEREAS, the City deems it desirable and necessary to enter into an agreement to 

bring into the City the new Tenant; and 

 WHEREAS, the municipal authorities believe that a proposed plan for the utility tax 

rebate from the City to the Developer/Tenant is in the best interest of the City and the health, 

safety, morals, and welfare of its residents as it will provide further economic growth and 

employment opportunities as well as increase the tax base of the City and other taxing districts; 

and 

 WHEREAS, the Tenant  has agreed to provide the City, under oath, a copy of its paid 

utility bills together with its certified payroll summary on a quarterly basis.  The City agrees, 

upon verification of the amounts paid, to remit quarterly to the Tenant  a portion of the City’s 

utility tax paid by the Tenant based upon the formula set forth herein; and 

 WHEREAS, in order to fully implement this Agreement and the responsibilities of the 

parties hereto, this document has been created and sets forth with particularity the obligations of 

each party hereto. 

 NOW, THEREFORE, in exchange for the mutual covenants and agreements contained 

herein, the sufficiency of which is hereby acknowledged, the parties to this “Economic 

Development Agreement” do hereby agree as follows: 

1. THE DEVELOPER/TENANT AGREES AS FOLLOWS: 

 A. The Developer shall construct an initial building for use of Tenant on the Subject 

Property described in “Exhibit A”, with construction estimated to commence by December 2014 



3 
 

and to be completed 365 days after commencement.  Developer and Tenant warrant to the City 

that the cost of construction of the improvements will be $15,000,000.00 exclusive of other 

significant costs for interior improvements, furnishings and equipment.   

 B. The Developer agrees to pay all permit, licensing and other fees which may be 

required by or granted to the Developer or its assignees from the City.  The Developer further 

agrees to comply with all Ordinances as it relates to the Business of the Developer in the City. 

 C. The Developer agrees to comply with all Ordinances regarding the construction of 

the improvements on the Subject Property subject to any of the limitations stated in this 

Agreement.  The City agrees to reimburse the Developer/Tenant through this Economic 

Development Agreement as calculated herein. 

2. THE CITY AGREES AS FOLLOWS: 

 A. The City agrees and acknowledges that the Subject Property is currently zoned for 

business purposes permitting the proposed development on the subject property appropriate for 

the subject purpose, including any reasonable variances that may be required regarding the City’s 

zoning and other municipal ordinances. 

 B. To insure the proper development of the area and to foster continued economic 

growth, the City hereby agrees to a rebate of a portion of its Utility Tax generated and paid by 

the Tenant on the Subject Property to the Tenant as set forth in paragraph 2D below.  The 

Developer is solely responsible for all construction and installation of all project improvements 

as they relate to the Subject Property. 

 C. Subject to the limitations set forth in 2D herein, payment by the City to the Tenant 

of the Utility Tax Rebate shall be made quarterly after the City begins receiving the Utility Tax 

from the improvements made on the Subject Property. 

Deleted:  
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 D. Commencing upon commencement of operations by Tenant, and for each 

calendar year thereafter for a period of seven (7) years, subject to the limitations of subparagraph 

“E” below, the City shall pay quarterly to Tenant sixty percent (60%) of all Utility Tax that the 

City shall receive from Tenant for its use of its Wilmington facility up to the total eligible job 

credit as determined by Tenants’ verifiable employment summaries. 

 E. The total estimated job credit based upon the proposed hiring schedule is 

$266,000.  The total annual credit may not exceed 60% of the Utility Tax, and the total credit 

awarded over the term may not exceed $4.2 million over the term (20% of the Developer’s 

project hard costs). The calculation of the credit shall be based upon the following chart:  

 

 

 

 

 

Once the value of the Utility Tax, based on actual and verifiable employment summaries, has 

been rebated to Tenant the City will no longer be obligated to rebate any Utility tax to Tenant.  

Should the Utility Tax paid in the first seven (7) years of operation not result in 

$______________ eligible job credit rebates or the actual total value of job credit rebates based 

on credit calculation, the Tenant shall have an additional five (5) years within which to recapture 

the eligible job credit.  If Tenant fails to substantially and materially meet at least 20% of its job 

commitment indicated in this agreement or fails to continue its business in Wilmington for a 

period of twelve (12) years, Tenant shall, after being provide written notice by the City, repay 

within ninety (90) days all or a portion of Utility Tax rebates paid by the City to Tenant. In 

determining the amount to be repaid by the Tenant to the City, the City shall consider market 

Job  Type & # of Positions  Minimum Hourly 
Wage 

 Credit Per Job with 
Totals 

Unskilled - # of Jobs $11.00 - $15.99 $2,500/TBD 
Semi-Skilled - # of Jobs $16.00 - $23.99 $3,000/TBD  
Skilled - # of Jobs $24.00 - $27.99 $4,000/TBD 
Professional - # of Jobs Over $28.00 $5,000/TBD 
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conditions leading to the failure to meet its commitments. In no event shall the amount rebated 

exceed twenty (20%) percent of the Developer’s project hard costs. 

3. GENERAL PROVISIONS 

 A. It is the agreement of the parties that these rebate amounts as set forth herein 

apply only to the Utility Tax revenue produced on the approximately 6  5 acre site described in 

“Exhibit A” and shall apply to all buildings developed by the Developer and leased to Tenant 

subject to the restrictions contained in Paragraph 1A herein.  

 B. The City’s obligation to reimburse the Developer/Tenant for the costs of project 

improvements constitute a limited obligation of the City payable solely from sums received by 

the City for Utility Tax paid by Tenant.  The obligations created herein do not and shall never 

constitute a general indebtedness of the City within the meaning of the State of Illinois 

constitutional or statutory provisions, and shall not constitute or give rise to a pecuniary liability 

of the City or a charge against its general credit or taxing power.  

 C. In the event that an individual or entity attempts to enjoin or otherwise declare 

this Development Agreement or the establishment of the Utility Tax Rebate Agreement illegal, 

null, void and/or of no further force and effect, the Developer/Tenant agrees to vigorously defend 

this Agreement and the City will not take a position adverse to enforcement of the same. 

 Further, in the event that an individual or entity not a party to this Agreement contests the 

validity of this Agreement, the City and the Developer/Tenant shall be responsible for their own 

attorney’s fees and costs incurred for defending same.  

 D. Time is of the essence of this Development Agreement.  However, a party shall 

not be deemed in default with respect to any obligations of this Agreement on such party’s part 

to be performed if such party fails to timely perform the same and such failure is due in whole or 
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in part to any strike, lockout, labor trouble (whether legal or illegal), civil disorder, inability to 

procure materials, weather conditions, wet soil conditions, failure or interruption of power, 

restrictive governmental laws and regulations, condemnation, riots, insurrections, war, fuel 

shortages, accidents, casualties, Acts of God, acts caused directly or indirectly by the other party 

(or the other party’s agents, employees or invitees), or any other cause beyond the reasonable 

control of such party.  If Tenant does not commence business operation within twenty-four (24) 

months of the date of this Agreement this Agreement shall be void. 

 E. The City agrees that it shall consider additional economic incentives for Project 

Turnkey upon the use of sustainable efficient energy type of architecture and the use of building 

materials to reduce the use of energy and impact to the environment.  Upon performing a review 

for the building and site design the City will consider an economic incentive to encourage green 

technology and conservation design.  The City will rebate the city telecommunication tax at a 

rate of fifty (50%) percent for six (6) years upon meeting established goals.  The standard which 

will be used will be to meet or exceed LEED Certification to be determined.  The City will 

consider economic incentive if a LEED certification application is submitted and considered by 

the U.S. Green Building Council, but LEED certification is not obtained.  The reimbursement 

will be on a pro-rata basis. 

 F. The City will make available at no cost to the Tenant or third party logistics 

provider the use of a physical meeting space to conduct employee screening, training, or similar 

activities, should it be required in advance of and during the hiring period.   

 G. All information supplied to the City by the Developer/Tenant shall be confidential 

to the extent permitted by law. 

Deleted: , 
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 H. The Developer’s rights and obligations hereunder may be assigned to another 

party with the permission of the City, the City warranting that said permission will not be 

unreasonably withheld.  In the event that an Assignment takes place, this Development 

Agreement shall ensure to the benefit of and be binding upon the parties and their successors and 

assigns.  Nothing herein shall prevent the assignment of the Developer’s rights and obligations 

under this Agreement to a third party, said assignment will only be enforceable to convey the 

benefits of this Agreement if the Assignee signs a separate document agreeing to be bound to the 

terms and conditions of this Agreement unless all parties agree to the contrary. 

 I. In the event that either the City or the Developer/Tenant fails to carry out the 

terms of this Agreement or defaults in the performance of any material provision of this 

Agreement to the detriment of the other party (a “Default”), and that a remedy for said Default 

has not otherwise been provided for in this Development Agreement, then, and in that event, the 

parties shall have the following rights and obligations: 

i. Notice.   Upon any such Default, the nondefaulting party shall notify the 
defaulting party of such Default in writing, by certified mail or personal service as 
defined in paragraph H setting forth the nature of such Default and specifying the 
action necessary to cure said Default.  The Defaulting party shall thereafter have a 
period of sixty (60) days from the date of receipt of such notice in which to cure 
such Default. 

ii. Remedies of Nondefaulting Party.  If the defaulting party fails to cure the Default 
by the end of the sixty (60) day period specified in this paragraph 3G, then the 
nondefaulting party shall have the right to institute proceedings to enforce the 
provisions of this Development Agreement by all means available in law or 
equity, including but not limited to, temporary restraining order, injunction and 
damages. 

iii. Reimbursement of Expenses.  In addition to receiving payment of all amounts due 
under this Development Agreement and compliance with the provisions of this 
Development Agreement, the prevailing party shall have the right to receive from 
the non-prevailing party reimbursement for all costs and expenses (including 
reasonable attorney’s fees) incurred by such non-prevailing party in instituting 
such proceedings. 
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iv. Nonexclusive Remedies.  Any rights, powers or remedies, special, optional or 
otherwise, given or reserved to the parties by this section, shall not be construed 
to deprive the parties of any rights, powers or remedies otherwise given by law or 
equity. 

 

 J. All notices, demand requests, consents, approvals or other instruments required or 

permitted by this Development Agreement shall be in writing and shall be executed by the party 

or an officer, agent or attorney of the party and shall be deemed to have been effective as of the 

date of actual delivery, if delivered personally, or as of third day from and including the date of 

posting, if mailed by registered or certified mail, return receipt requested, with postage prepaid, 

addressed as follows: 

 TO DEVELOPER:  Adar Ridgeport Industrial Partners, LLC 
  
 
With a copy to:    
 
TO CITY:   Mayor of the City of Wilmington 
    Wilmington City Hall 
    1165 South Water Street 
    Wilmington, IL 60481 
 
With a copy to:  City Clerk, City of Wilmington 
    1165 South Water Street 
    Wilmington, IL 60481 
 
With a copy to:  John A. Urban 
    123 N. Water Street 
    Wilmington, IL 604081 
 
TENANT:   Project Highpoint 
    Minnesota Company 
    Representative/CFO 
 
With a copy to:  Developer/Operator   
 
 
 

or such other address as may be designated from time to time by either party by written notice to 

the other. 
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 K. Except as otherwise provided herein, this Economic Development Agreement, the 

exhibits hereto, and the final plans and specifications for the project improvements contain the 

entire agreement of the parties in regard to the subject matter hereof.  No agreement or 

commitment by either party not herein contained shall be binding unless in writing and signed by 

the parties. 

 

CITY OF WILMINGTON, an Illinois  Developer 
municipal corporation: 
 
 
By:        By:       
 Mayor        
 
 
ATTEST:      ATTEST: 
 
 
By:        By:       
 City Clerk       
 
TENANT 
 
 
By:       
 Representative 
 
 
ATTEST: 
 
 
By:       
  
 
Note: Exhibit A “Site Plan” needs to be provided by the Developer 


